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BBEJIEHUE

B nayke mnonsitue «pyHKUMS» yHOTpeOJSETCS B CaMbIX Pa3IMYHBIX
3HaueHUsAX. B maTemartuke moj (GyHKIIMEH MOHUMAETCS 3aBUCUMasl IEpeMEHHas
BEJIMUMHA, T. €. BEJIMYMHA, W3MEHSIOMIAACS 10 MEpPE€ HU3MEHEHMS JpYyrou
BEJIMYMHBI, Ha3bIBAa€MOW aprymMeHToM. B Owuosioruum - 310 creuuduyeckas
NeATEeNIbHOCTh OpraHa u opranusma (QyHKIUS PyKH, ITUTOBUIHOM KEJIEe3bI U T.
n.). B apyrux Haykax ¢yHKIUSI TOHUMAETCS KaK HaMpaBJIeHUE ICUCTBUS
KaKoi-nmnbo cuctembl (KUOCpHETHKA).

B ropuanueckoil Hayke TepMUH «(YHKIUS YIOTPEOIIeTCs ISt
XapaKTEePUCTUKU COLIMATBLHOM POJIM TOCY/IapCTBA U MpaBa.

Taxum o6pazoMm, TepMuH «DYHKIUs» MHOro3HaueH. OH mpuemsiem s
XapaKTePUCTUKU  JIFOOBIX JUHAMUYECKUX CTPYKTYpP, UTO OOYCIIOBJICHO
cnenuUKON MO3HABATENbHBIX 33/1a4 TE€X HAayK, B KOTOPBIX HCIIOIB3YETCS 3TOT
TEPMHUH (MaTeMaTuka, OMOJIOTrus, COLMOIOTHS, opuctipyaeHuus). Ho, tak wiun
uHavye, B OOJBIIMHCTBE CiIy4yaeB C (YHKIMEH CBA3BIBACTCS HAIPaBICHHOE
n30MpaTesbHOe BO3ICHCTBUE CUCTEMBI (CTPYKTYPHI, IIEJ0r0) Ha ONpeIeTICHHBIC
CTOPOHBI BHEIITHEW CPEIBI.

AKTyaqbHOCTH ITOM TEeMbl OOYCIIaBIMBAE€TCS TE€M, UYTO BCErJa Ba)KHO
NOHUMAaTh XapaKTepUCTHKY MpPEIMETa, €ro Ha3HAYeHUe U CyTh. Teopus
rocy/1apcTBa M IpaBa - 3TO U3YYEHHUE FOCYyJapCTBa U IIPaBa, UX B3aUMOCBSI3U U
conepxkanusi. C TIOMOIIBIO BBISICHEHUS (DYHKIMI TMpaBa, MOXHO BBISICHUTH
ColMalIbHOE Ha3Ha4YeHHWE mpaBa. TakuM oOpazoM, depe3 packpbiThe (YHKIIAN
IIpaBa Mbl PAaCCMOTPUM COLHMAIBHOE HA3HAYCHUE TAKOW KaTerOpuh TEOPUH
roCcy/1apCcTBa U MpaBa, KaKk «IIpaBo».

Uro xe 0003HauaeT TepMHUH «(PYHKIUS» TPUMEHHUTEIBHO K mpaBy? Urto
Takoe (GyHKIMS TpaBa, U Kakue (QyHKIUM mpaBa Beinensitor? Ha oty u Ha psig
JIPYTUX BOIIPOCOB 51 OTBEUY B CBOEH KypcoBO# pabore: O yHKIIUM MpaBa.

Lenpto naHHOW KypCOBOM pabOThI SIBJISIETCS PACKPBHITHE COBPEMEHHBIX

B3IJISA/10B HA (PYHKIIUU MpaBa.



JI1s1 JOCTHKEHUS TTOCTaBIECHHOM 1€l ObLUT CPOPMYITUPOBAH Psif 3a/1au:

paccMOTpeTh MOHATHE (PYHKIUU MTPpaBa;

0XapaKTCpuU30BaTh CUCTEMBbI I1IpaBa,

IPOAHAIU3UPOBATH OTACIbHBIC (YHKIIMH MTPaBa;

noKa3aTh MpoOJeMbl GYHKIUH IpaBa B COBPEMEHHOM POCCUICKOM

rOCyJapCTBe.



I'JIABA 1. IOHATUE ®YHKIIU ITIPABA

[lourn BEKOBOM ONBIT AKTUBHOTO MCCIEIOBAaHUSA MOHATUS «PYHKUUSA
npaBa» Ha CErOJHSAUIHUN [€Hb HE TMO3BOJSET KOHCTATUPOBATH HAJIUYUE
€AMHOr0 B3IJIsAAa Ha 3Ty mpobsiemy. Ecnu cCUHTE3MpoBaTh MHOT'OYHUCIICHHBIE
TOUYKH 3PEHHUS MO ITOMY BOIIPOCY, TO Mbl YBUJUM, YTO, B KOHEUHOM CUETE, MO/
¢yHKIMEH TpaBa MOHMMAIOT JUOO COIMAJIbHOE Ha3HAYeHUE TMpaBa, JIUOO
HaIpaBJICHUs MPABOBOI'O BO3ACHCTBUSL HAa OOIIECTBEHHbIE OTHOILIEHUS, JTUO0 U
To W Jjpyroe Bmecte B3stoe. Enrumbapsn P.B., KpacnoB HO.K. Teopus
rocy/aapcTBa U npasa: YuyebHoe nocodue. - M.: FOpucts, 1999. - 254 ctp..

[locnenHee cBsi3aHO C TEM, YTO KaK COIMAJIbHOE HA3HAYEHUE, TAK U
HAIPaBJICHUS] €ro BO3JIEUCTBHUS Ha OOLIECTBEHHBIE OTHOIIEHHUS, B3SIThIE B
OTJIEJILHOCTH, HE HMCUEPIBIBAIOT CO0O0M MOHATHS (QyHKIUU npaBa. Eciu mon
(yHKIMEN npaBa MOHUMATh TOJIBKO €ro COLMAIBbHOE Ha3HAUYEHUE, TO MOA00HOE
HOHATHE OYyJEeT HOCUThH CIMIIKOM oOumil xapaktep. Ilpu monsTun QyHKIMH
IpaBa TOJBKO KaK HalpaBJCHUS IMPaBOBOIO BO3/AEUCTBUS HAa OOIIECTBEHHBIE
OTHOLIECHMS YITYCKAETCsI U3 BUy HAIPABIISIOIIMI MOMEHT 3TOT0 BO3JECHCTBUS.

B 310if cBsI3M cienyeT akIeHTHPOBaTh BHUMAHHUE HA HELENeCO0Opa3HOCTH
OTOXJAECTBJIEHUS ~ JUOO  TNPOTUBONOCTABICHHUS  HANpaBlIE€HUH  MPaBOBOTO
BO3/ICHCTBHS COLIMAIILHOMY Ha3HAYEHUIO IIpaBa M HA00OPOT.

[lonartue «pyHKIUS TpaBay OOJKHO OXBAaThIBaTh OJHOBPEMEHHO Kak
Ha3HAY€HWE TMpaBa, TaK W BBITEKAIOIIME U3 3TOr0 HAMpPaBIECHHUS €ro
BO3JCHCTBHAA Ha oOmiecTBeHHble OTHouleHus. [loaTomy, packpbiBas
coJiep)KaHue Kakou-mubo (yHKIMHM TpaBa, HEOOXOAWMO MOCTOSTHHO MMETH B
BUJY CBSA3b Ha3HAUYEHMs [IpaBa C HAIPABJICHUSAMM €ro BO3JEHCTBUSA U HA000POT
- IPEAOIIPEAEIIEHHOCTh NIOCAEHUX Ha3HAUEHUEM IPABaA.

CoOcTBeHHO, (YHKIUS MpaBa - 3TO peaju3aius ero COIraJbHOTO
Ha3HaueHus. YTo ke ciaeayeT MOHUMATh M0J COLMAaIbHbIM Ha3HAUYEHUEM IpaBa
Y MPABOBBIM BO3/IECTBUEM?

CounanbHoe Ha3HaueHue MpaBa (OPMUPYETCS, CKIAIbIBACTCA U3
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noTpeOHOCTEM OOIIECTBEHHOTO pa3BuTUsA. B COOTBETCTBUU ¢ MOTPEOHOCTIMU,
COLMATBHBIMU HEOOXOUMOCTSIMHU OOIIECTBA CO3JAOTCS 3aKOHBI, HAINPABIICHHBIC
Ha 3aKpEIUICHUE OIPEICICHHBIX OTHOIICHHH, WX PETYIHPOBAHHE WM OXpaHy.
[Tpuuem TO WM MHOE HA3HAYCHHE TPaBa BBICTYIAET TEM OTYCTIMBEE, YeM OCTPEe
OIyImaeTcss MOTPEOHOCTh (HEOOXOAMMOCTh) MMEHHO B COOTBETCTBYIOLICH €ro
COLMAIBHONH POJMM - 3aKpeNuTh, 3allUTHTh WJIX HANPaBUTh Pa3BUTHE
OTIPEJICIICHHBIX OOIICCTBCHHBIX OTHOIICHUH.

YHopsij0ueHHOCTh  OOIIECTBEHHBIX OTHOIIEHUNW, WX CHUCTEMHOCTh H
JUHAMH3M SIBIITFOTCS. HEOOXOJAMMBIMHU  YCIOBUSMU (YHKIIMOHUPOBAHUS U
pa3Butusa obmectBa. [losToMy coluanbHOEe Ha3HAYEHHE IpaBa COCTOUT B
yperyJIUPOBaHUH, YIOPSIAOUYCHUH OOIICCTBEHHBIX OTHOIICHUMN, MPHUIAHUN UM
JIOJDKHOW CTaOMJILHOCTH, CO3JJaHUM HEOOXOJMMBIX YCJIOBHM: ISl pealu3aluu
npaB rpaxaaH W HOPMAJILHOTO CYIIECTBOBAHMS TI'pakJIaHCKOro oOIecTBa B
neioMm. Komapos C.A., Manbsko A.B. Teopus rocynapctsa u mpaBa. Y 4eOHUK. -
M.: Hopma, 1999. - 426 ctp.

[IpaBoBO€E BO3IEUCTBUE - 3TO Takas KaTEropus, KOTOpas XapakTEepU3yeT
nyTd, (OpMBbI, CIOCOOBI BIMSHHS TpaBa Ha OOIIECTBEHHBIE OTHOIICHHS. DTO
peanu3anus MpaBOBbIX MPUHILIMIIOB, YCTAHOBJIEHUH, 3alIPETOB, MPEANUCAHUN U
HOPM B OOIIECTBEHHON KHU3HU, NEATETLHOCTH TOCYIapCTBa, €ro OPraHoB,
00IIeCTBEHHBIX 00BEAUHEHUN U TPaXKaaH.

HampaBnenue Bo3meicTBusi - HamboOJee CYIIECTBEHHBI KOMITOHEHT
(GyHKIIMU TpaBa, OHO SIBIISIETCS CBOETO poOjla OTBETOM IpaBa Ha MOTPEOHOCTH
OOIIIECTBEHHOTO Pa3BUTHS, PE3YIbTATOM 3aKOHOJATEIHHON TOJUTHUKH, KOTOpas
KOHIIEHTPHUPYET 3T MOTPEOHOCTH M TpaHC(HOPMUPYET UX B MOZUTUBHOE MPABO.

PackpriBast nonsitue «(yHKIUsl mpaBay, cCieAyeT oOpaTUTh BHUMAHUE U
HA COOTHOILIEHHE TAaKUX KaTeropHil, KaKk «IPaBOBOE BO3JCUCTBUE» U «IIPABOBOE
pEryJIupoBaHUE.

[IpaBoBO€ BO3nIEHCTBHME - 3TO HE TOJBKO YHUCTO HOPMATUBHOE, HO H
MICUXOJIOTUYECKOE, HMJICOJOTHUYECKOE BIIUSHHUE IpaBa HAa YyBCTBA, CO3HAHUE U

nevctBus nogei. K popmam nmpaBoBOro Bo3ecTBUSI OTHOCSITCS, HAIPUMED,



MH(OPMAIIMOHHOE U [IEHHOCTHO-OPUEHTAIIMOHHOE BIMSHUE MpPaBa.

[IpaBoBOE perynupoBaHue - 3TO OCYIIECTBIsIEMAasi MPU MOMOIIUA CUCTEMBI
MPABOBBIX CPEACTB (FOPUANICCKAX HOPM, MPABOBBIX OTHOIICHHM, MPABOBBIX
IpeANUCaHUN U JIP.) YIIOPSA0UYEeHUE O0IECTBEHHBIX OTHOIICHUH.

[IpaBoBOe peryiaupoBaHue sBIsE€TCS OJHOM u3 (GopM TPaBOBOTO
BO3JICUCTBUS U COOTHOCUTCS C MOCIETHUM KaK YacTh U LIEJIOE.

CymiecTBOBaHUE Pa3IMUHBIX (POPM MPABOBOTO BO3JCUCTBUSL MO3BOJISET
0ojiee YETKO TPOBOJIUTH paA3IMUYUE MEXIAYy COOCTBEHHO OPUIUUYECKUM
BO3JICCTBMEM TipaBa (IIpaBOBOE pEryJUpPOBAHHE) U  HEIOPUIUUYECKUM
(uapopmarmonHoe U opueHTanuoHHoe). Ilonarue dyHKIUS  TpaBay
OXBaThIBaeT 00a HA3BAaHHBIX BHJIa BO3ICHCTBUSI.

B nensx Gonee 4eTKoro ysiCHEHHS MOHATHUS «(PYHKIUS MpaBa» CieayeT
MPOBECTH pa3inuue MEXAYy OJU3KHMH TI0 CMBICIY C HEW IOpUIUYECKUMU
KaTeropusiMH, TAKUMH KaK: «pOJIb IIpaBay, «3ajadya mpaBa» u
«DyHKIIMOHUPOBAHUE TIPABAY.

TepMuH «poiib MpaBay rOBOPUT O 3HAUEHUU IpaBa B KU3HU OOIIECTBA,
rocyJapcTBa BoooOIIe, JIMOO Ha ONPEACICHHOM 3Tare UX Pa3BUTHS.

OtBeuas Ha BOIpoOC, KakoBa Obuta (WM OyAeT) pojb MpaBa Ha TOM WU
MHOM »JTame pa3BUTHs 0OIIecTBa, JTWOO B pEIICHUMH TEX WM WHBIX 3ajad,
HEU30€KHO MpuAeTCcs o0pamaThCsi K BBIICHEHUIO OCYIIECTBIISIEMBIX MPaBOM
GyHKIIUH, KOTOphIE KaK pa3 M XapaKTepU3yIOT COIMAIbHOE 3HAYCHHE IMpaBa.
«Ponw paBay Goinee ob1iee M0 OTHOMICHHIO K «PyHKIuN» noHsTHe. FiIMeHHO B
ATOM OOHAPYKUBAETCS PA3IUYHE PACCMATPUBAEMBIX KAaTETOPHIA.

TepMun «3amaua mpaBay» - 9TO CTOSIIAs TEpe] MPaAaBOM IKOHOMHUYECKAs,
MOJINTUYECKAs, COLUANIbHAS TPOOJIEMa, KOTOPYIO OHO MPU3BAHO PEUIUTb.

3amaua mpaBa yKa3bpIBacT Ha MOCTOSHHYIO WM BPEMEHHYI0, OJMKANIIYIO
WIM KOHEUHYIO 1€Jb, KOTOPOM OHO JIOJHKHO BCEMEPHO COJEWCTBOBATH WIIU
JOCTUYb CAMOCTOSITEJIBHO.

bes peanmmzanmu QyHKIMIE HE MOXKET pemiaTbcss HU OJHA M3 3ajad,

CTOAIIUX IICPEC IIPaBOM. CDYHKLII/II/I BCCriaa HallpaBJICHbI HAa UX PCIICHUC.



[loaTOMy MOXHO CKa3aTh, 4TO OINPEICICHHBIE 3aJaud «TpedylT» U
COOTBETCTBYIOIIUX (PyHKIMI. OJHAKO UX COOTHOUIEHUE HE CTOJb OJHO3HAYHO.
Jleno B TOM, 4TO cama Io cebe 3ajaya He SBISIETCS] NEPBOOCHOBOM (DYHKILIMH.
OHa BBITEKAET U3 9KOHOMUYECKHX, MOJTUTHYECKUX, COLUATIBHBIX MOTPEOHOCTEN
oOmiecTBa, ompeaensercs OOLECOUUATbHBIMU 3aKOHOMEPHOCTSIMHU Pa3BUTHUSA
rocy/lapcTBa M MpaBa, OCOOEHHOCTSIMU COLIMATIbHO-PKOHOMHYECKUX YCIOBHUUI
OTJIEJBHBIX ATANOB pa3BUTHUSL OOIECTBA, rocyiaapcrBa (M, COOTBETCTBEHHO,
npaBa), UCTOPUYECKON OOCTAHOBKOM, COOTHOIICHHEM MOJUTHYECKUX CHII,
HaMoHaNbHBIMU (pakTopamu u T. . Enrubapsin P.B., Kpacunos F0.K. Teopus
rocyJapcTBa u npasa: YuebHoe nmocoodue. - M.: FOpucts, 1999. - 261 ctp.

3aBUCUMOCTh (DYHKIIMM TIpaBa OT €ro 3ajia4 IpOsIBISIETCS] B TOM, YTO: BO-
NEPBBIX, 3aJlayd  HEPEJKO HEMOCPEACTBEHHO  OO0YyCIOBIMBAIOT  CaMoe
CYILIIECTBOBaHUE (DYHKIIMI; BO-BTOPBIX, ONPENENSIOT HUX COJEpKaHUe U, B-
TPETbUX, CaMbIM CYIIECTBEHHBIM OOpa3oM BIUSAIOT Ha (OPMBI U METOIbI UX
peanuzaluu, NOPEeAOoNpPENesIOT KOHKPETHBIE  HANpAaBIEHUS  MPABOBOTO
BO31EUCTBUSL.

Tepmun «byHKIMOHUpPOBAHUE TIpaBay OTpPa)KaeT JCHCTBUE TMpaBa B
conuanbHOM cucteme. JlaTh GyHKIMOHATBHYIO XapaKTepUCTUKY MpaBa, 3HAUUT,
BCKPBITh U OMHCATh CIOCOOBI €ro JMeicTBUs (IyTH U (OpPMbI BO3ICUCTBHS Ha
OOIIECTBEHHBIE OTHOIIICHHUS).

Ecnu «pyHKIus mpaBa» - MOHATHE COOMpPATEHHOE B TOM CMBICIE, YTO
OTpakaeT HE TOJIbKO HacTosiiiee W Oyaymiee (end W 3aJadyd) B TpaBe, TO
«()YHKIIMOHUPOBAHUE)» OTpakaeT JIEHUCTBUE MpaBa B HACTOSIIEM, €CIU HHOE
CHELUAIBHO HE OTOBOPEHO.

Takum o00pa3om, «PyHKIUS TpaBa» U «PYHKIIMOHUPOBAHUE TIPABa»
SBJSIFOTCA OYEHb OJHM3KUMH, T/IE-TO TOXIECTBEHHBIMH, HO HE COBIAJAIOIIMMU
noHATHAMU. DyHKIIMOHUPOBAHKUE TIPaBa - BONIPOC, HEMOCPEACTBEHHO CBA3aHHBIN
¢ mpobemMoil pyHKIMHI, TaKk KaK XapaKTEPUCTUKA CUCTEMbl (PYHKIHH - 3TO, MO
CYILIECTBY, XapaKTepUCTHKa (PyHKIMOHUpOBaHUs rpaBa. Ho B OykBaibHOM,

0oJiee TOYHOM CMBICIIE, MOHATHE «(YHKIIMOHUPOBAHUE MpaBa» 0003HAYaeT
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JEUCTBUME TMpaBa KaK »JJIEMEHTa COLUMAJIbHOM CHCTEMBbl Hapsay C
rOCy/1apCTBEHHBIM MEXAHU3MOM, MOPaJblO, OJUTUKON, MHBIMUA COLIMAIbHBIMU
perynstopamu. pyrumu cioBamu, GQyHKIMOHUPOBAHHUE - 3TO JIEUCTBUE IpaBa
B COIMAJIbHOM CHUCTEME, 3TO peanu3auus ero (yHKUWN, BOIUIOLIEHHUE UX B

0OIIIECTBEHHBIX OTHOIIIEHUAX.



I'JIABA 2. CAICTEMA ®YHKIIUHA [TPABA

CucTtemMHBIN TOAXOJ K HCCIEIOBAHUIO MPOILIECCOB U SIBIICHUM 0Opa3yer
OJIHY M3 OTJIMYUTENbHBIX OCOOEHHOCTEW COBPEMEHHON HayKH, COBPEMEHHOI'O
CTUJISI HOBOTO HAYYHOTO MBILIUIEHUSI.

Ananu3 (GyHKUMM MpaBa Kak €IMHOMN 1IEIOCTHOW CUCTEMBbI MMO3BOJISIET HE
IPOCTO CrPyNIUpPOBaTh, YIOPSAOYNUTH 3HAHUSA IPU HU3YYEHUU OTAEIbHBIX
¢ynkuui. Takoil aHanuM3 naer NpuUpallleHWe 3HAHWM, MO3BOJSET TIyOxKe,
NOJIHEE MOHSATH COJIEP KaHUE KaXI0M U3 (PYHKIIHIA.

N3BecTHO, YTO BO3ZMOXKHOCTH MO3HAHUS OCTAIOTCS Malod((HEKTUBHBIMH,
€CJIM OHO OIPAaHMYMBAETCS YPOBHEM EIUHUYHOCTH, €CJIH 3a OTIEIbHBIMU
AJIEMEHTAMH OHO HE CTPEMUTCS BBISIBUTh UX CUCTEMY, Jl€J0 ellle U B TOM, 4TO B
peanbHON JKU3HM (YHKIMHM TIpaBa HE CYIIECTBYIOT H30JIMPOBAHHO IPYr OT
Jpyra, OHM TECHO B3aMMOCBSA3aHBbI MeXIy coOoi. [loaToMy HU OJHA U3 HUX HE
MOKET OBITh HCCJIEIOBaHA JOCTATOYHO IIYOOKO M TOJHO O€3 BBISICHEHUS ee
B3aMMOJICHCTBUS C IPYTUMU (YHKIUSIMH, TO €CTh 0€3 U3YUECHHUSI €€ B CUCTEME.

Cucrema  (yHKIMHA  mpaBa  TpEACTaBIsAeT  COOOH  CIOXKHOE,
MHOTOYpOBHEBOE o0Opa3zoBaHue. M3HauanbHO cleayeT pa3nuyaTh (QYHKIHIO
npaBa Kak 1eJ0ro U GyHKIUU ATOTO IeJIOTO.

Cucrema QyHKIMI IpaBa caMbIM HEMOCPEJCTBEHHBIM 00pa30M CBsA3aHa C
CUCTEMOM MpaBa. B COOTBETCTBUM C 3JIEMEHTAMH, U3 KOTOPBIX COCTOUT
HOCJIEIHSAS,, MOXKHO BBIJCJIUTh MATh IPYII (YHKIUI MpaBa, 00pa3yolux Ux
CUCTEMY:

-001IeTpaBoOBhIe (CBOMCTBEHHBIE BCEM OTPACIISIM TPaBa);

-MEeXOTpaciieBble (CBOMCTBEHHbIE JBYM U 0OoJiee, HO HE BCEM OTPaCIsIM
npaBa);

-0TpacieBble (CBOMCTBEHHBIE OJIHOM OTPACiIH IIpaBa);

-[IPABOBBIX UHCTUTYTOB (CBOMCTBEHHBIE KOHKPETHOMY UHCTUTYTY

1paBa); ~-HOPMBI MpaBa (CBONCTBEHHbIE KOHKPETHOMY BHUIY HOPM IPaBa).

Bormpoc o cootHomnennn GyHKIUN paBa pa3iuvyHbIX YPOBHEH UMeEeT
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BaKHOE 3HAUYCHHE, TaK KaK CTPYKTYPHBIM 3JIEMEHTAM CUCTEMbI MpaBa MPUCYIIH
(yHKIMHU, KOTOPbIE UMEIOT U3BECTHYIO CHELU(PUKY, ONPEALISIEMYIO IPEIMETOM
Y METOJIOM IPaBOBOTO PETyJIMPOBAHUS JAHHBIX JIEMEHTOB UM UX Ha3HAUCHUEM
B cucTeMe npasa. Ta win nHasg o0uenpaBoBast PyHKIUS MOXKET B OOJIbIICH Uin
MEHBIIIEH CTETIEHU KOHKPETU3UPOBATHCS (DYHKIIUAMHU 00JIee HU3KOTO YPOBHS.
DTO 3aBHCHUT, BO-TIEPBBIX, OT XapakTepa oOmenpaBoBoil (YHKIIMUA U, BO-BTOPBIX,
OT Ha3HAYCHUS OTPaClid, WHCTUTYTa, HOPMBI IpaBa U COOTBETCTBEHHO WX
¢ynkumii.  Hanpumep, (yHKIUM  YrOJOBHOTO  TIpaBa  KOHKPETH3UPYIOT
OOIIENPaBOBYIO OXPaHUTEIbHYIO (DYHKIIMIO B 3HAYUTEIHLHO OONBINCH. CTCTICHH,
9YeM COOTBETCTBYIONIUE (DYHKIIMM CEMEWHOTO WJIM 3eMEIbHOro NpaBa Map4eHKO
M.H. IIpo6nemMbl Teopuu rocyaapcTa u npasa. Yueonuk. - M.: [Ipocmexr, 2001.
- 586 cTp.

Kpome toro, criemyeT umeTs B BUY, 4TO OOIIENpPaBOBbIe (PYHKIIUM MpaBa
HE OXBAaThIBAIOT U HE MOT'YT OXBATUTh BCETO MHOT000pa3us KOHKPETHBIX (opM
U IyTell BO3AEMCTBUS mMpaBa Ha oOIIEeCTBEHHbIE OTHOEHUss. OHu
«IeTAMM3UPYIOTCS» B JCHUCTBUM Jpyrux rpynn QyHKIuUA TmpaBa. Tak,
KOMIICHCAIIMOHHOE BO3/IEUCTBHE KaK DJIEMEHT OXPAaHUTEIbHOW (DYHKIIMH IpaBa
OCYIIECTBIISIETCSI TOCPEACTBOM KOMIIEHCAIMOHHOW (DYHKIIMHM TPa’KJaHCKOTO
WK TpyaoBoro mpasa. KaparenbHoe Bo3eicTBHE Hambojee 3aMETHO MpHU
OCYIIECTBJIICHHH COOTBETCTBYIOIIEH ()YHKIIMM YTOJIOBHOTO MpPaBa U T. 1.

Opnnako, UCXO/s M3 TIpeIMeTa 00IIel TeoOpur MpaBa, PaCCMOTPHUM JIUIITH
OCHOBHBIE O0IIENPABOBBIC (COOCTBEHHO-IOPUINYECKUE) (D YHKITHH.

B n3BecTHOM cTEEHN MOKHO BBIICJIUTH JIBE TPYIIIbI KPUTEPUEB,
KOTOpBIE JIeXKaT B OCHOBE MU PepeHnmranuu 00menpaBoBhIX (yHKITHN:

BHYTpEHHUE (HaxonsIIHecs B paMKax caMoro ImpaBa) M BHELIHUE
(HaxomsIIMecs 3a ero npeaesiamMmu).

BryTtpennue kputepuu (OCHOBaHHWSA) KiIaccHU(pUKaMii (YHKIUN TpaBa
BBITEKAIOT M3 CHUCTEMBI IpaBa, CIOCOOOB €ro BO3JICUCTBUSI HA MOBEJCHUE
roJiel, oco0eHHOCTeN (OpM pean3alni.

HepaspriBHas cBsi3b pyHKIIMI paBa ¢ COOCTBEHHO-IIPABOBOM MaTepueit
11



0oOyCJIOBIMBAE€T  CYILIECTBOBAHME  OCHOBHBIX  COOCTBEHHO-IOPUAMYECKUX
(YHKUUA: PEryIsITUBHON U OXPAHUTEIbHOM.

PerynstuBHas u oxpaHuTenbHass (PYHKIUHU - 3TO UMMAHEHTHbBIC TPaBYy
byHkuu. OT10 Te (GYHKIIMU, KOTOPBHIE KAaK pa3 M XapaKTepU3YIOT MPaBO Kak
cnenupUyeckoe KaueCTBEHHO CaMOCTOsITelIbHOE oOpasoBaHue. bonee Toro,
MOKHO CKa3aTh, YTO HEOOXOJUMOCTh CYLIECTBOBAaHHUS MpaBa KaK COLIMAIBHOTO
SIBJICHUSI COCTOUT B HEOOXOJUMOCTHU OCYIIIECTBICHUS UM ITUX (PYyHKIIHM.

BuemHuM 0OBEKTUBHBIM KpUTEpUEM Kiaccudukanuu (QyHKIUNA TMpaBa
ABJIIOTCSL Pa3JIMUHbIe COLMAJIbHbIE (AKTOpPbI, OINpEAENAIoNINe Ha3HAUCHHE
npasa.

OO011ecTBO KakK CJIOXKHOE U JIayKe€ CBEPXCJIOKHOE 1IeJI0e MOoApa3iensiercs
Ha ompenereHHble c@epbl OOIIECTBEHHBIX OTHOIICHHH. AOCTparupysch OT
Oosee MENKOW JeTanu3allid, MOKHO BBIJACIUTH TPU OCHOBHBIE CcQepbl, WU
CUCTEMBI - SKOHOMUYECKYIO, MOJIUTUYECKYIO U BOCIIUTATENbHYI0. DTH QYHKIUU
IpaBa Ha3bIBAIOT COLIMAIBHBIMHU.

B camom o0miem Buje coruanbHbie GYHKIIMUA TTpaBa MOXKHO ONPENETUTh
KaK HampaBJeHUSI OOpaTHOrO MPAaBOBOTO BO3JECHCTBUS HA COOTBETCTBYIOIINE
chepbl OOIIECTBEHHOW KM3HM. Tak, SKOHOMHYECKas (YHKIUS TPEICTABISAET
co0oli MpaBOBOE BO3/CHCTBHE HA DKOHOMHUYECKYIO cdepy; MOTUTHYEeCKas - Ha
MOJINTUYECKYIO; BOCTIMTATEIbHAS - Ha TyXoBHYI0. Mapuenko M.H. [Ipo6iemsl
TEOpUU TOCyAapcTBa U npasa. Yueonuk. - M.: [Ipocnexkr, 2001. - 5 ctp.

3akaHuMBas PaCCMOTPEHUE CHUCTEMBbl (PYHKIMIA mpaBa, oOpaTUM BHUMAaHUE
Ha TO, YTO €€ He CJIeNyeT paccMaTpUBaTh KaK HaBCerJa IaHHOE, HEU3MEHHOE
oOpa3zoBanue. JlaHHOE TOJOXEHHWE MPUMEHHUMO, B TEPBYIO oOdYepeap, K
MEXOTpaclIieBbIM M COLMAJIbHBIM (QYyHKIUAM. Tak, cyry0o mHOTpeOUTeNbCcKoe
OTHOIIIEHHE OOIIecTBa K MPHUPOJAE B HACTOAINIEE BpeMs TMPUBEIO K KpalHeMy
00OCTPEHHIO SKOJIOTHYECKUX MpoOJeM U, (PaKTUYEeCKH, IMOCTABUIO TOJ Yrpo3y
CYIIECTBOBAaHUE IHMBIJIU3AIMU. B 3TUX yCIOBHUSIX YPE3BHIYAWHO BAXKHOE U
OTHOCHUTEIFHO CaMOCTOSITEIbHOE MECTO B CHCTEME OOIIECTBEHHBIX OTHOIICHHUN

3aHsAJIa OKOJIOIrus, 4YTO IMO3BOJINJIO OTACIIbHBIM YUCHBIM BBICTYIIUTD C
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000CHOBAaHMEM CYIIECTBOBAHUS HKOJIOTUUECKOM (DYHKIIMU TIpaBa.

OO6miee mpaBUIO 3/€Ch TAKOBO: Kak TOJBKO Ta WM uWHasg cdepa
OOIIIECTBEHHON JKW3HU CTAHOBUTCS CYIIECTBEHHO 3HAYMMOWM, HaYMHAET
aKTUBHO PEryJMpOBaThCS HOpMaMU BceX (MJIM MOYTH BCEX) OTpaciiel mpama -
PaBOMEPHO CTaBUTh BOMPOC O CYIIECTBOBAHUU COOTBETCTBYIOLIEH €ro

byHKIMY.
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T'JIABA 3. KPATKASI XAPAKTEPUCTUKA OCHOBHBIX
®YHKIUH ITIPABA

B cucreme ¢QyHkumii mpaBa TrIaBEHCTBYIOLIEE, ONPENEISAIONIEe MECTO
3aHMMAaeT peryjasTuBHas (QyHKuus. Belpaxkaercs nm mnpaBo B (opme
HOPMATUBHBIX WJIM MIPABONPUMEHUTENbHBIX AKTOB, OCYILIECTBIISIETCSA B OOIIMX,
WM KOHKPETHBIX IPAaBOOTHOIICHUSAX, YCTAaHABIMBACT JIM TIPABOBOH CTaTyc,
NPaBOCYOBEKTHOCTh TPAXKIAH, OMPEASISIeT M KOMIIETCHIUIO TOCYNapCTBEHHBIX
OpPraHOB M FOPUIAMYECKHUX JIUII - BO BCEX ATHX (popMax MPOSBISAETCS €r0 OCHOBHOE
COIIMAIFHOE Ha3HAYCHUE - PETYJIHPOBATH OOIIECTBEHHBIC OTHOIICHHUS.

OcoOeHHOCTH 3TOM (QPYHKIMM 3aKJIIOYAIOTCS, TMPEXJIE BCEro, B
YCTAHOBJICHUM  TO3UTHBHBIX  MpaBWJ  TOBEJIEHUSA, B  OpraHU3alUU
OOIIECTBEHHBIX OTHOLICHUH, B KOOPIMHALIMH COLMATIBHBIX B3aMMOCBSI3EH.

B pamkax perynatuBHOM GYHKUMU BBIAEHSIOT JiB€ MOAGYHKIIUU:
PETYIISITUBHYIO CTATUYECKYIO U PETYJISITUBHYIO JUHAMUYECKYIO.

PerynsatuBHas cratuueckast QyHKIUS BbIpa)kaeTCs B BO3JEHCTBUU TpaBa
Ha OOIIECTBEHHbIE OTHOIIEHHUS IyTEM HX 3aKPEIUICHHs] B TE€X WU HWHBIX
IPAaBOBBIX HMHCTUTYTaxX. B 3TOM cocToWT ofHa u3 3anad (Ha3HAYCHHIN)
IpaBoOBOro perynupoBanus. [IpaBo, mpexkie BCero, IOPUINYECKU 3aKPEIUIseT,
BO3BOJUT B pa3psll YETKO yperyJupoOBaHHBbIC T€ OOIIECTBEHHBIC OTHOIICHUS,
KOTOpBIE  TPEJCTABISAIOT COOOM  OCHOBY HOPMAJIBHOTO, CTA0MIBHOTO
CYIIECTBOBAaHUS OO0IIECTBA, COOTBETCTBYIOT MHTEpPECAM €ro OOJBIIMHCTBA WM
cujaM, CTOSIIUM Y BJIAacTH.

Pemiaroniee  3HaueHWe B NPOBEACHUM  CTATHYECKON  (QPyHKUUH
NPUHAJICKUT HHCTUTYTaM MpaBa COOCTBEHHOCTH, IOPUANYECKAS CYTh KOTOPBIX
B TOM U COCTOHUT, 4TOOBI 3aKpEMUTh SKOHOMHUYECKHUE OCHOBBI OOIIECTBEHHOTO
ycTpoiicTBa. Crtatndeckass (PyHKITUS OTYETIMBO BBIPAXKEHA W B PANE IPYTUX
MHCTUTYTOB (B TOM YHUCJIE€ B MHCTUTYTAaX MOJUTUYECKUX MPaB U 00SI3aHHOCTEU
rpakJiaH, U30upaTeIbHOM, aBTOPCKOM U M300pETaTesIbcKOM HPaBe).

PerynstuBnas auHamuueckass (QyHKIUSI BbIpaXaeTcs B BO3JCHCTBUU
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mpaBa Ha OOIIECTBEHHBIE OTHOUIEHUS MyTeM OQOPMIICHHUS UX JBUXKCHUS
(nunamuku). OHa BOIUIOLIEHA, HAMPUMEpP, B HHCTUTYTaX TIPaKIaHCKOTO,
aIMUHUCTPATUBHOTO, TPYAOBOTO TIpaBa, OMNOCPEIYIOUIMX MPOLECChl B
ASKOHOMHUKE U APYrux chepax oOleCTBEHHON KUZHH.

XapakTepuCTUKa  PETryasITUBHOM  (QYHKIMHM TpaBa  MpeiroJiaraet
BBISICHEHHE BOXKHEUIIMX MYyTeHl ee OCYIIECTBIEHHUS, TTOCKOIbKY JII000H M3 HUX
UTpaeT CYLIECTBEHHYIO POJIb BO BCEM IPOLIECCE, OCYHIECTBISIEMOM IPABOBOM
CHUCTEMOM.

Haubonee xapakTepHbIMM nyTsIMU (2JIEMEHTAMH) OCYIIECTBICHUS
peryasTUBHON ()YHKIIMU TIpaBa SBIISIOTCS:

ONpeJIeieHHe  TOCPEJCTBOM  HOPM  TIpaBa  IPaBOJEECIIOCOOHOCTH
PaBOCYOBEKTHOCTH) TPaK/IaH;

3aKperieHne U M3MEHEeHHe MPAaBOBOI0 CTaTyca rpak/iaH;

ONpe/ieSIeHHEe KOMIIETEHIIMU TOCYJAapCTBEHHBIX OPraHoOB, B TOM YHCIIE U
KOMIIETEHIIUHU (TTOTHOMOYMNH ) JOHKHOCTHBIX JIUIL;

YCTaHOBJIEHHE IPABOBOr0 CTaTyca IOPUANYECKUX JIULL;

omnpeseneHue (MpeayCMOTPEHHE) IOPUINYECKUX (DAKTOB, HAMPABIECHO Ha
BO3HMKHOBEHUE, U3BMEHEHUE U MPEKPAIICHUE TPABOOTHOIICHUIA;

YCTaHOBJICHHE KOHKPETHON MPaBOBOW CBA3M MEXKAYy CyOBEKTaMHU IpaBa
(peryasiTUBHBIC MPABOOTHOIICHUS);

ONpeNieJICHHEe  ONTUMAJIBHOTO  THUIA  [PABOBOTO  PETYIMPOBAHUSA
00II1e103BOJIUTETLHOTO, PA3PEIIUTEIHLHOT0) MPUMEHUTEIFHO K KOHKPETHBIM
OOIIECTBEHHBIM OTHOIICHHSIM.

C ydeToM CKa3aHHOTO PETYJSATHBHYIO (YHKIHIO TpaBa MOXKHO
OMpEeNIeNIUTh KaK OOYCJIOBJIEHHOE €r0 COIMalbHbIM Ha3HAYEHHWEM HalpaBieHUE
PaBOBOIO BO3JEHCTBUS, BbIpaXKalollleecsi B YCTAHOBIEHHHM TO3UTHUBHBIX
NpaBWJI TIOBEACHUS, TMPEIOCTABICHUH CYyOBEKTHBHBIX TPAB W BO3JIOKEHUU
IOpUJIMYECKUX 00s13aHHOCTEN HAa CyOBEKTOB MpaBa.

CrnenyeTr NoA4epKHYTh U BaXXHOCTh APYroil COOCTBEHHO-IOPUINYECKON

GyHKIMM TIpaBa - OXpaHUTEIbHOM.
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HeoOxoauMocTs B OXpaHe OOINECTBEHHBIX OTHOIICHHUW CYIIECTBOBANA, W
Bceraa Oyzer cymecTBoBatTh. [IpaBo, Kak M3BECTHO, CYIIECTBOBAIO HE BCErna, HO
C TOrO MOMEHTA, KaK OHO TOSIBIIICTCS, OHO CTAHOBUTCS OJHUM W3 Ba)KHEUIITHX
CPEICTB OXpaHbl OOINECTBEHHBIX OTHOILICHUWH. [laHHOE TPOSBICHHE MPABOBOTO
BO3CUCTBUS MPEJCTABISICT COOOHM OXpaHUTEIBHYIO (DYHKIIHIO.

OxpanutenbHas (QyHKIMS TpaBa - 3TO OOYCIOBIEHHOE COIMAIbHBIM
Ha3HAYEHUEM HaIlpaBJeHUE MPABOBOTO BO3JEHUCTBUSA, HAIIEIEHHOE HAa OXpaHy
o0Ille3HAYUMBIX, HamOoJIee  BaXXHBIX DKOHOMHUYECKHUX, IOJIUTUYECKHX,
HAIMOHAJBHBIX, JUYHBIX OTHOIICHUMN, BBITECHEHUE SIBICHUM, Yy KIBIX TAHHOMY
00111eCTBY.

N3 mpenioxkeHHOro orpejieieHus BBITEKAET, YTO MPaBO OXPAHIET Kak
oOmienpu3HaHHble, (QyHIaMEHTaIbHbIE OOIECTBEHHBIC OTHOIICHUS, TaK U
HAIleJICHO Ha BBITCCHCHUE YYXKJBIX KOHKPETHOMY OOIIECTBY OTHOIICHUHU.
[louemy Ha 3TO crnenyeT oOpatuTh BHUMaHue? J[eno B TOM, YTO psii yYEHBIX
[0JIaraeT, YTo IJIaBHAas 1EJIb OXPAaHUTEIbHON (DYHKIIMH MpaBa - 3TO BHITECHEHHE
SBICHUH, dYyXkIeix oOmecTBy. Enrubapsa P.B., Kpacwmos IO.K. Teopus
rocyJapcTBa u npasa: YuebHoe mocooue. - M.: FOpucts, 1999. - 175 cTp.

HckopeHenue HeenaTeNbHBIX SBICHUNA M3 JKU3HU OOIECTBA ITO YXKe
BTOPUYHBIM pe3ynbTaT AEUCTBUS IpaBa, KOTOPOE MEPBOHAYAIBHO BBICTYNAET
KaK CpPEACTBO OXpaHbl TEX OTHOUIEHUW, KOTOPBIE B TAKOW OXPAHE HYKJIAKOTCS.
A oxpaHsisl 3TH OTHOUIEHUs, MPaBO MPECEKAET, 3alpellaeT, KapaeT AeUCTBUs,
HapylLIaoNMe YCI0BUS HOPMAJIbHOTO Pa3BUTHS, MPOTUBOpPEUAINE UHTEpPEcaM
00II1ecTBa, TOCYIapCTBA U TPAXKJIaH U TEM CaMbIM BBITECHSIET UX.

He cnemyer moHumMarh OXpaHHWTENbHYIO (GYHKIHIO W Tak, OyATO OHa
IPOSIBISIETCA JIMIIb TOT /14, KOT/1a COBEPILAETCS MPaBOHAPYIIECHUE.

OcHOBHOE Ha3HAYCHUE JAHHOW (YHKIIUU 3aKITFOYAETCS, TIPEK/E BCETO, B
NPEBEHTUBHON oOXpaHe OOIECTBEHHBIX OTHOILICHUM, MPeIOTBpalleHUU
HapylieHui HopM mnpaBa. D(PPEKTUBHOCTh OXPAHUTEIBHOM (YHKIIUU TeM
BbIIlIE, 4YeM OoJblIe CYOBEKTOB MpaBa MOJYUHUIUCH NPEANUCAHUIO HOPM

MpaBa, BBINOJIHUIU TpeboBaHue 3anpera. CaMm QakT yCTaHOBIEHUS 3alpeTa Uiu
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CaHKI[MU OKa3bIBA€T CEPhE3HOE BIUSHUE HA HEKOTOPBIX JIMI[, MOOYXKIAET X
BO3JIEPKUBATHCSI OT COBEPIIICHUSI HAKa3yeMOro MOCTyNKa. A 3TO 03HAYaeT, YTO
JIOCTUTAETCsl OJHAa U3 1eJed BO3JIEUCTBUS MpaBa - OXPAaHSIETCS OMPEACIICHHOE
00111eCTBEHHOE OTHOIIICHHE.

OxpaHuTenbHYI0 (YHKIIUIO HE CIEIyeT MPOTHBOMOCTABISATE PETYIISITHBHON
B TOM CMBICJIC, YTO OJ{HA M3 HHUX - 3TO HEraTHBHAs (TIOCKOJBKY BKJIFOYACT B ceOs
3aIpeThl, CAHKIUH, OTBETCTBEHHOCTH),  BTOpas NMO3UTHBHAS, TaK KaK HAIpaBJICHA
Ha KOOPJMHAIUIO TIOJOKUTEIIBHON JeATeBHOCTH CyOBheKTOB mpaBa. O0e 3TH
(YHKIMK, HO KaXJas MO CBOEMY, BBIMOJHSIOT BAKHYIO 3aj7auy 3aKpEIUICHUS U
OXpaHBI MPaB JIMYHOCTH, COACUCTBUS PA3BUTHUIO
U YKPETUICHUIO OOIIECTBEHHBIX OTHOMIeHU . Crienudrka oXpaHUTEIbHON
(YHKIIMM COCTOUT B CJICAYIOIIEM:

Bo-niepBbIx, OHA XapaKTepHu3yeT MPaBo KaK 0COOBIN CIIOoco0 BO3ACHCTBUS
Ha TIOBEJICHHUE JIIOJICH, BBIPAKAIONIUNCS BO BIHMSHUM HA WX BOJIO YIpO30H
CaHKIIMU, YCTAHOBJIGHHEM 3alpPeTOB U  pean3allie  IOpUIUYECKOU
OTBETCTBEHHOCTH.

Bo-BTOpBIX, OHA CITY’)KUT HHPOPMATOPOM I CYOBEKTOB OOIIECTBEHHBIX
OTHOIIEHWA O TOM, KaKW€ COIIMaJbHbIC IIEHHOCTH B3SATHI II0J] OXpaHy
IIOCPEJICTBOM IIPABOBBIX MPEANMUCAHU.

B-Tperbux, oHa SBIISETCS MTOKa3aTeIeM MOJTUTHICCKOTO M KYJIHbTYPHOTO
ypOBHs 00111€CTBa, TyMaHHBIX Ha4all, COJIEPIKAIINXCS B TIPaBe.

Crioco6 oxpaHbl 0YEHB YaCTO 3aBUCHUT OT TPAXKIAHCKON pa3BUTOCTH
00IIeCTBa, OT €ro MOJTUTHUYECKON CYIIHOCTH.

XapakTepHble 4YepThl OXPAaHUTEIBHON (YHKIMH TpaBa IMPOCICKUBAIOTCS
Ooysee YETKO, €CIIM €€ CPaBHUTh C MPABOOXPAHUTEIBHOW AEATEIHHOCTHIO
rocymapctBa.  OOmiee  Ha3Ha4Ye€HUE  MPABOOXPAHUTEIBHON  JIEATEIBHOCTH
roCylapcTBa CBOJUTCS K TOMY, YTOOBI OOECIIEYUTh HEYKIIOHHOE BBIITOIHEHHUE
cyObekTaMu mpaBa TpeOOBaHMI 3aKOHA, TO €CTh 00E€CTICUNTh COOJIOICHHUE PEeKUMa
3akOHHOCTU.  JlocTUraeTcs  3TO  BBIABICHHEM  IPABOHAPYIICHUH, WX

pacciacaoBaHuCM, IPUBJIICYCHUCM K OTBCTCTBCHHOCTH BUHOBHBIX, SaL[II/ITOfI npaB
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rpaxkaaH.

Takum 00pa3zoM, eciau oxpaHuTenbHass (YHKUMS MpaBa - 3TO JACHCTBUE
caMOro mpaBa, TO MPAaBOOXPAHUTENbHAs JE€ATEIBbHOCTh TOCYJapcTBa, BO-
NEPBBIX, SABISETCS MAaTepUATbHOW rapaHTHeil coOoeHuss TpeOOBaHM MpaBa,
IIOCKOJIBKY 3TO JCHCTBUSL CHELMATbHBIX OpraHoB H yupexnaenuin (MBI,
OPOKYpaTyphl, Cy/a) MO OXpaHe IMpaBa; BO-BTOPBIX, 3TO JIEHUCTBUE HE CaMOTO
IpaBa, a BHEIIHETO M0 OTHOUIEHUIO K HEMY (pakTopa - rocynapcTaa.

Paccmotpum dopmbl peanuzanmu  QyHkiuil npasa. Yepnanuer A.O.
Teopus rocyaapctsa u npasa. Yuyeonuk. - M.: FOpaiit 2001. 367 ctp.

XoTs paBo 1 00J1a7]aeT ONPEACIICHHON CTENEHBI0 CAMOPETYIISILIUU, OHO B
TO K€ BPEMsl HE JOCTUTAeT M HE MOXET JOCTUYb TAKOTO 000COOJIEHUS, YTOOBI
peryinMpoBaTh BCE CBOM MpoOIlecChl camocTosTenabHo. OTcrofa, Hapsay ¢
COOCTBEHHBIM (BHYTPEHHUM), OHO MMEET BHEIIHUWA MEXaHWU3M pealu3alluu,
COCTOSIIIUN W3 BCeX CYOBEKTOB TMpaBa (TpaklaH, JOJDKHOCTHBIX JIMII,
0OIIIECTBEHHBIX 00bEIMHEHUH, TOCYAAPCTBEHHBIX OPTAHOB U T. I1.).

B xakux xe popmax peannsyrorcs QyHKIUU npasa? Belle oTMevanocs,
4yTO (DYHKIUS MpaBa - 3TO MPABOBOE BO3JEHCTBHE, KOTOPOE COCTOUT M3 TPEX
dbopM: nHMOPMAITMOHHOT'O, OPUEHTAIIMOHHOTO U MPABOBOTO PEryiupoBaHus. B
COOTBETCTBHH C 3TUMH (HOPMaMH BBIACISAIOT TpH (HOPMBI peanu3anuu )yHKITAN
npaBa: ”HGOPMAIIMOHHYIO, OPUEHTAIIMOHHYIO U TIPAaBOBOE PEryJIUPOBAHHE.

Nudopmanmonnas ¢opma peanuzauuu (QyHKIUN IpaBa COCTOUT B TOM,
yTOOBl COOOIIMUTH ajapecaTaM TpeOOBaHUS TOCyJapCTBa, OTHOCSIIMECS K
MOBEICHUIO JIIOJIH, WHAYe TOBOPS, IOBECTU IO MX CBEACHUS, KaKHe MMEIOTCS B
oOmecTBe, OJOOPSAIOTCS WM JIOIMYCKAIOTCS TOCYAAPCTBOM  BO3MOKHOCTH,
O00BEKTHI, CPEACTBA M METOMAbl JOCTIIKEHHS OOIIECTBEHHO IOJIC3HBIX LENeH H,
HaNpoTHB, KAKHE MPOTUBOpEYaT HHTEpEecaM OOIIECTBa, TOCYIapCTBA U TPasKAaH.

HcToyHnky, U3 KOTOPBIX TpaxkJaHe MOJy4yaloT HWHGPOPMALUIO O
COJIEp’)KaHUM HOPM IpaBa, MOTYT ObITh CaMbIMHM Pa3IUYHBIMU: O(PUIUATIBHbBIC
HUCTOYHUKH, CPEACTBA MACCOBOM HMH(pOpPMaLWU, FOPUCKOHCYJBTHI, aJBOKATHI,

JIpyrue Juia ;opuanieckoi npodeccuu, 3To MOTyT ObITh PYKOBOJUTEIU
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pa3IUYHBIX ypPOBHEW, JApy3bsi, 3HAKOMBIE, POJCTBEHHUKH, MOMYJspHas
IOpUInYecKasl JuTepaTypa u psj Ipyrux.

[IpaBoBas UHGOPMUPOBAHHOCTH UMEET OTPOMHOE 3HAYEHHUE, OJTHAKO HA
CErOJIHSIIIIHUN JIeHb €€ YPOBEHb 3HAYUTEIBbHO OTCTAeT OT MNOTpeOHOCTEH
00I1IECTBEHHOTO Pa3BUTHUS M HYXKJIA€TCS B CYIIECTBEHHOM MOBbIIIeHNU. Oco0oe
3Ha4Y€HHUE 3TO OOCTOSITEIILCTBO MMEET B MEPUOAbl HHTEHCUBHOIO OOHOBJICHMS
3aKoHOAaTeNbCcTBA. [l03TOMY rpaxkaaHe 0ObEKTUBHO HYXIAIOTCS B MOJYYEHUU
paBoBOM MH(MOpPMALMKM O JCHCTBYIOIIEM 3aKOHOAATEIHCTBE, 00 M3MEHEHMSX,
JOTIOJTHEHUSIX, UCKJIFOUEHUAX, BHOCUMBIX B HEr0, O HOBBIX 3aKOHaX W T.1. He
CIyyalHO Ha TOBECTKY JHs Oblla TIIOCTaBJIeHa 3ajJava, OpPraHUu30BaTh
IOPUINYECKUN BCEOOYyY KaK €AUHYI OOIEerocy1apCTBEHHYIO IPOTpaMMy,
OXBaTBIBAIOIIYIO BCE CJIOM HACEJICHUS, BCE KAJIPhI B IICHTPE U HA MECTax.

Crnenytomieid, He MeHee 3HauYuMoM, ¢hopmoii peanu3annu QyHKIUN TpaBa
SABJISIETCS OPUEHTAIMOHHOE BO3JEHCTBHE. /(€10 B TOM, YTO BayKHbI HE TOJIBKO
3HaHMS HOPM IIpaBa, HO M BbIPAaOOTKAa y TpaxkJaH IMO3UTHUBHBIX IMPABOBBIX
YCTAaHOBOK, KOTOpbIE O0Opa3yloT TMPaBOBYIO OPHUEHTAIIMIO, SBISIOLIYIOCS
CJI€ICTBUEM OPUEHTALIMOHHOTO MPAaBOBOI'O BO3AECHCTBHS.

CymHOCTh MPaBOBOM YCTAHOBKHU B MPaBOBOM chepe MOKHO OMPENeTUTh Kak
IPEAPACHON0KEHHOCTh JUYHOCTH K BOCHPHUATHUIO HOPM MpaBa, €ro OLEHKH,
TOTOBHOCTBIO K COBEPIIECHUIO JIEHCTBUS, UMEIOLIET0 IOPUANYECKOE 3HAUYCHHE, WU
K€ KaK BEPOATHOCTh TOIO WJIM WHOTO BapuaHTa IMOBEICHHS (IESTEIbHOCTH) B
cdepe IpaBOBOTO PETYIUPOBAHMUS.

OpueHTauMOHHOE MPABOBOE BO3JEHCTBHUE CKIIAJBIBAETCA M3 COBOKYITHOCTHU
MPABOBBIX  YCTAHOBOK W  TPEJACTABIAET COOOW  JNBYEAWHBIA  MPOIIECC:
dbopMHupOBaHUE YCTAaHOBOK - C OJHOM CTOPOHBI, U WX BIHMSHUE HA MPABOBOE
MOBEJICHUE TPAXKIaH - C APYTOu.

LlenTpanbHOE MECTO B CUCTEME MPABOBOr0 BO3/ICHCTBUS 3aHUMAET MTPABOBOE
perynupoBanue Mapuenko M.H. IlpoGnembr Teopum rocygapcTtBa W TIpasa.
VYuebnuk. - M.: Ilpocnekr, 2001. - 681 ctp.. OHO OcylIeCTBAsIETCA NPU MOMOIIU

0Cco00H cHUCTEMBI MTPABOBBIX CPEACTB, KOTOPbIE 00Pa3yl0T B COBOKYITHOCTH
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MEXaHHU3M MIPABOBOI'0 PETYIUPOBAHUS.

D¢ dexTuBHOCTD peanuzanuu GyHKIHA IpaBa B paMKax 3TOl popMbI
3aBUCHUT OT BBISICHEHUS CICAYIONINX MPUHITUTTUATBHBIX TOJOXKEHUMN:

- ycia0BUH 3P (HEKTUBHOCTH PEryIUpPOBaHUS;

mporiecca MpaBoBOTO PEryIupOBaHUS;

COLMATBHBIX PE3YJIHTATOB PETYIUPOBAHUS.

Ycnoust 3p(HEeKTHBHOCTH MPABOBOTO PErYITUPOBAHMS MOAPA3IACIAIOTCS HA
OOBCKTHBHBIE ¥ CyObeKTUBHBIC. (OOBEKTUBHBIMH  YCIOBUSIMH  SIBIISTFOTCS:
COLIMAIPHO-DKOHOMHYECKOE  COCTOSIHUE,  CHCTEMa  XO3iHCTBA,  (OPMBI
COOCTBEHHOCTH | T. . K CyOBEKTUBHBIM - OTHOCATCS: Hay4dHasi 000CHOBAaHHOCTh
HEOOXOAUMOCTH  PETYJIMPOBaHUS,  BBIOOP  ONTUMAJIBHOTO  BapUaHTa
peryJaupoBaHusi, CBOCBPEMEHHOCTH IPABOTBOPUECTBA, COBEPIICHCTBOBAHUE
JEUCTBYIOIIETO 3aKOHOJATEIhCTBA, OOECIEUEHUE CTAOWJIBHOCTH TIPABOBOTO
pEryJIupoBaHusi, SCHOCTb, YETKOCTb NPABOBBIX IMPEANUCAHUI, aKTUBHOCTH
IPaBONPUMEHUTENIBHBIX OPraHOB B J€J€ BOIUIOLICHHS B JKW3Hb IPABOBBIX
NPEANUCAHUN U PALl IPYTUX.

[Iponiecc npaBoOBOTO pEryIUpPOBaHUSI COCTOUT U3 TPEX B3aUMOCBSI3aHHBIX
CTaJIUM.

[lepBast cramus - 3TO perjamMeHTaIUsl OOIIECTBEHHBIX OTHOIICHUU (MX
yperyiaupoBaHHe), TO €CTh pa3pad0TKa U MPUHITHE IOPUINYECKUX HOPM.

Bropas cranus - BOSHUKHOBEHHE CYOBEKTHBHBIX MPAB U FOPUIAYECKUX
o0s13aHHOCTEH (BO3HHUKHOBEHHE MPABOOTHOIIEHUH). CMBICT NaHHOW CTaauH -
nepexo] OT OOIIMX MPEANUCAHUN HOPM K KOHKPETHOW MOJIENIM IOBEACHUS
KOHKPETHBIX JIUII.

Tperbeit - 3aBeplIaONIE CTaIHeN IMpouecca MPaBOBOr0 PEryJIMPOBAHUS
SBJISIETCSL peau3alsi HOpM MpaBa (IOPUAUYECKUM pe3yJbTaT PEryJIUupOBAHMUS).
Ona 3akmoyaercss B (DAKTUUECKOM  KMCIOJIB30BAHUM  JIMIAMH  CBOMX
CyOBEKTHUBHBIX MPAB, UCIIOJTHEHUN 00sS3aHHOCTEH, COOTIOICHUH 3aIIPETOB.

ConmanbHblid pe3ynbTaT PEryJIupoOBaHUs - 3TO, TJIaBHBIM 00pa3oMm, 3 dekT

B 9KOHOMHMYECKOMU, TOJUTUYECKOM U TyXOBHOM cepax. OH MOKET BbIpaKaThCA
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B 3aKpCIUICHUU ONPCACICHHBIX OTHOIHCHHP'I, HX pa3BUTHUU, HCKOPCHCHUHA

HEXKEJIATCJIbHBIX SIBJICHUU.
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I'JIABA 4. IIPOBJIEMbI ®YHKIIUN [TPABA

[TpoOnembl GpyHKIMI MpaBa HEIb3s1 Ha3BaTh HOBBIMU JJII COBPEMEHHOMU
OTEYECTBEHHOM TEOpUM TOCYJapCTBa W IMpaBa, ITOCKOJIbBKY OIPEICICHHYIO
pa3pabOTKy OHU MOJYUYWIIU €Ie B JOPEBOJIOIMOHHBI U OCOOCHHO COBETCKHI
nepuobl. Bmecte ¢ TeM He BCe BOIMPOCHI, OTHOCAIIUECS K JaHHOW mpolieme,
MOXHO CUMTaTh JOCTAaTOYHO TJIYOOKO HW3yYeHHbIMU. B uX uucie cruemyer
Ha3BaTh BOMPOCKHI MOHUMAaHUA U Kiaccuukanuu GyHKIMN mpasa.

OcraHoBuMCs BHauajie Ha mpooOseme moHsATHs (yHkui mpaBa. Kak
ormeuaer T. H. Panbko, «modTu BEKOBOW ONBIT aKTMBHOIO HCCJIEIOBAHUS
NOHATUSA  «(YHKIMS TIpaBay Ha CETOAHSIIHUN JIeHb HE TI03BOJISET
KOHCTAaTHUPOBATh HAJTMYKE €MHOTO B3TJIsA/1a HA 3Ty IpobiaeMy». Kakue xe
MHEHMSI  BBICKa3bIBaloTcsi Ha  cedl  cuer?  [loxkanyi,  HauOoisee
pacnpoCTpaHEHHBIMU, 10 KpaHEN MEpPE, B COBPEMEHHOW JUTEpaType, MOXKHO
Ha3Bath Tpu. OAHM wuccienoBaTtend MoJ (QYHKIUSIMU IMO3UTHUBHOTO IpaBa
NOHUMAIOT OINpPEJETIEHHbIE (Yalle BCETO OCHOBHBIC) HAINPABIICHUS BO3JECUCTBUS
npaBa Ha OOIIECTBEHHBIC OTHOIICHUS WM MOBEACHUE Jrofeil [lpyrue cuuraror,
9TO0 (QYHKIMH TO3UTHBHOTO TIpaBa - O5TO OCHOBHBIE HAIpPaBJICHHUS
PETYIHPYIOLIEro BO3ACHCTBUS MpaBa Ha 00IIECTBEHHbIE OTHOIIEeHUs. HakoHer,
TPETbH UCXOASAT U3 TOTO, YTO MOJ (PYHKIUSMHU MMO3UTUBHOTO TpaBa CIEIYeT
IIOHUMAaTh B3SThIE B €IMHCTBE COLHMAIBHOE HA3HAYEHUE M BBITEKAIOUIME U3
ATOr0 HA3HAYCHUS HAMPABICHUS BO3JCUCTBHUS IpaBa Ha OOIIECTBEHHBIC
otHomeHusa. Pampko T. H. Mertomosiornyeckue BOIMPOCHI MPABOBEICHUS.
Caparos. «Hayka», 1998, - 284 ctp.

Ecnu conocTaBuTh M3J10KEHHBIE MO3UIMH, TO MOKHO 3aMETUTb, YTO OJHU
noJl (YyHKUUSMH MO3WTUBHOIO TIpaBa IMOHUMAIOT HANPABICHUSA Pa3IUYHOIO
BO3/JICHCTBUSL TMpaBa Ha OOIIECTBEHHbIC OTHOILEHHUSA, JAPYTUE K€ -- TOJIbKO
PETyIHUPYIOUIETO, T.€. MEePBbIE TPAKTYIOT (HYHKIIMU MO3UTUBHOIO MpaBa HIMPOKO,
BTOpBIe - y3KO. K y3KOH TpakTOBKE (PYHKIMN MO3UTHBHOTO IpaBa TATOTEET U

no3unua T. H. Panpko, KoTopas 0TMedeHa BhIIIE B KAYECTBE TPEThEU TOUKHU
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3penusi. PaccmartpuBas (yHKIMHM TIpaBa KakK B3SThIE B CIUHCTBE COIMAIBLHOC
HA3HAYCHWE W BBITCKAIONINEC W3 JTOrO HAa3HAUCHUS HANPABJICHHS BO3JCHUCTBUS
mpaBa Ha OOIIECTBCHHBIC OTHOIICHHS, OH BOJBHO WM HEBOJIHHO (YHKITHH
MO3UTHBHOTO TpaBa CBOJUT K PETyJIUPYIONIEMY BO3JICHCTBHUIO MpaBa, MOCKOJIBKY
HA3HAYCHUE IpaBa COCTOMT B PETYJIUPOBAHUU OOIICCTBEHHBIX OTHOIICHHH. B TO
Ke Bpems, paccMmarpuBas kiaccudukanuioo ¢yHkiuid mpasa, T. H. Paapko
UCXOJHT IO CYTH Jiena u3 06osee MUPOKOro MOHUMaHus (DyHKIH mpasa.

Jlnst Toro d4TOOBI OMPEACIUThCS B BOMNPOCE O TMOHATUH (PYHKIUM
MO3UTUBHOTO TIpaBa, XO4uy OOpaTUTh BHUMAHHE HA T€ MOMEHTBHI, KOTOpbIC
SBJISIIOTCS, HAa MOM B3I, OoJjiee MPEeAnOoUYTUTENbHBIMUA. Bo-TepBBIX, MO
GyHKIMSIMUA TpaBa MHOTHE HCCJIEJOBATEM TOHUMAIOT  OINpe/eeHHbIE
HaIlpaBJIEHUsT BO3JEHMCTBUSI TpaBa Ha OOIIECTBEHHBIC OTHOIIEHUS WU
MOBEJICHUE JIFOJIEH, YTO MPEJCTaBISICTCS BIIOJHE 00OCHOBaHHBIM. DyHKIUU
IpaBa HeJb3sl OTOXKJIECTBIISATh C CAMUM BO3/CHCTBUEM ITpaBa Ha OOIIECTBEHHbIE
OTHOILLIEHUSI WM TOBEACHUE JIFOJIEH, MOCKOJIbKY TAaKOE€ BO3AECHCTBHE MOMKET
OBITh caMbIM pPa3zHOOOpa3HbIM. OHO MOXKET OBbITh HEMOCPEACTBEHHBIM HIIU
OMOCPE/ICTBOBAHHBIM,

s pexkTruBHBIM WK HedPekTUBHBIM U T.4. Korma roBopsT o QpyHKIIHIX
npaBa, TO UMEIOT B BUAY TOJbKO HEMOCPEICTBEHHOE BO3JIECHCTBHE MpaBa Ha
0OIIIECTBEHHBIE OTHOIICHUS WJIM MOBEACHHE JIIOJEH U KaXIyI0 (PYHKIIHIO ITpaBa
paccMaTpUBalOT Kak OMpeAeIeHHOE HalpaBlIeHHE, IMHUIO TAKOTO BO3/IEHCTBUSI.

Hanee. Onpenenss GyHKIIMH TpaBa KaK HaNpaBJICHHsI BO3JICHCTBHS IpaBa
Ha OOIIEeCTBEHHBbIC OTHOIICHUS WU TOBEICHHUE JIOJeH, MHOTHE HCCIEI0BATENN
NPEANOYUTAIOT K (YHKIHMSM IpaBa OTHOCUTH TOJILKO OCHOBHBIC HAIPaBJICHUS
BO3/CHCTBUS MpaBa, MoJiarasi, YT0 He BCAKOE HAINPaBJICHUE BO3JICHCTBUS IMpaBa Ha
00IIeCTBEHHBIC OTHOIICHHUSI MOXKHO CUMTATh (pyHKIMEH npaBa. JlymaeTcsi, 0JHaKO,
YTO TaKOe OTpPaHMYCHHUE €/Ba JIM OINpaBAaHHO. Ecinu mox (QyHKOMSIMH TpaBa
MOHUMATh TOJHKO OCHOBHBIC HAMPABJICHHS €T0 BO3JCHCTBUS, TO YeM SIBISIOTCS
HEOCHOBHBIC HampaBieHus? Mnm TakoBeIX y mpaBa He cymectByer? Torma Ha

KaKOM OCHOBaHUM (YHKIMHU IIPpaBa JOBOJIHHO YaCTO MOAPA3IEISIOT Ha
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OCHOBHBIE U HEOCHOBHbIE? boree mpaBuiabHO K (QYHKIMSIM TIpaBa CleayeT
OTHOCHUTbH KaK OCHOBHBIE, TAK U HEOCHOBHBIE HAIIPABJICHUS €TI0 BO3JIEUCTBUSA HA
00I11IeCTBEHHbIE OTHOILICHUS U MOJ (PYHKIIUAMHU MO3UTUBHOTO MpaBa MOHUMATh
OTIpeJICJICHHbIC HANPaBJICHUSI €ro BO3JECHCTBUS HA OOIIECTBEHHBIE OTHOIICHUS
VI TIOBEJICHUE JIFOCH.

B-TpeTbux, COBEpIIEHHO OMNpaBAaHHBIM CJEAYET NPU3HATH YBS3bIBAHUE
GyHKIIMI TpaBa C €ro COIMAJbHBIM HAa3HAYCHHEM M POJIbI0 B OOIIECTBEHHOMU
KU3HUA. B OJHOM M3 CMBICTIOBBIX 3HAYEHUH CIOBO «(PYHKIHS» - 3TO Ha3HAUCHUE,
poiib yero-uuOyap. OgHAKO B IOpUCTIPYAEHIIUN (QYHKIIMU TpaBa, KaKk MpaBuio, HE
OTOXJECTBISAIOT ¢ HA3HAYEHHEM U POJIbIO MpaBa. BOJIBIIMHCTBO UCciaeAoBaTeNeH
paccMaTpuBarOT (YHKIMM TIpaBa KakK HaMpaBJICHUS €ro BO3JCHCTBUS Ha
OOIIIECTBEHHBIC OTHOIICHMS, BBIpAKAIOIINE HA3HAYCHUE TMpaBa, €ro pojb B
obmiectBe. To ecTh QPyHKIMH TIpaBa - 3TO HE cCaMO Ha3HAYEHUE WJIU POJIb MpaBa, a
ONPEJEIICHHBIE BBIPA3UTENM, IIOKA3aTeI Ha3HA4YCeHWs W poiu mnpasa. Jlazapes
B.B., Jlunnens C.B. Teopus rocynapctBa u rpasa: XpecToMaTHs:

B 2-x 1. T.1. 573 cTp.

Otmeudast 3TOT MOMEHT, XOTeJlOoCh Obl OOpaTUTh BHHMAHHME Ha TO, YTO
MHOT/1a COLMAJIbHOE Ha3HAYEHUE IIpaBa U €ro poJib OTOXKACCTBIAIOT. BMecTe ¢ Tem
9TOr0 HE cieAyeT Aenartb. HasHaueHue npaBa rOBOPUT O TOM, JUJIS YETO CO3/1AETCS
U CYLIECTBYET IIPaBO, B YEM €ro IpeJHa3HayeHue. B Ha3HayeHMM BbIpa)KaeTcs
IJIaBHASI POJIb, KOTOPYIO UTPaeT B OOIIECTBEHHOM KU3HU MPaBo. IJTa IJIaBHAs POJib
COCTOMT B TOM, YTO MPABO €CTh PEryJATOp OOLIECTBEHHBIX OTHOUIEHUH. OHO
co3aercs I OTOW LEeJIM, B OTOM €ro mnpejHasHayeHue. B 1o ke Bpems mpaso,
OyIyuu peryjsiTopoM OOIIECTBEHHBIX OTHOIIEHHM, CHOCOOHO BBIMOJIHATH MU
BBITMIOJIHSET HEKOTOphle JApyrue poJeBble ¢QyHKIuU. OHO CcHOcOOHO OBITh
UCTOYHUKOM HH(pOpMaluu - WHOOpPMAIIMK O MPABOBOM PEryJIUPOBAHUU TEX WM
UHBIX OOIIECTBEHHBIX OTHOILIEHUH, - CIIOCOOHO OIICHUBAThH IMOBEICHHUE JIIOJEH B
JAHHOW CHUCTEME OTHOILIEHUH, CIMOCOOHO OBITH CPEACTBOM BOCIHUTATEIHHOTO
BO3/EUCTBUS M T.0. IHaye roBops, y InpaBa NOMHUMO PEryJHUPYIOLIETO

BO3JICUCTBUS, OE3YCIOBHO, SIBJISIONMICTOCS JOMUHUPYIOIITUM,
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CYLIECTBYIOT U TakK Ha3blBaeMmble «m000uHbIE 3PdexTh». [loaTomMy cBOIUTH
(YHKIMU TO3UTHUBHOTO MpaBa TOJBKO K €ro PeryJupyroueMy BO3JIEHCTBHIO
MIPEICTABIIAECTCS HE COBCEM BEPHBIM.

Hcxons U3 ckazaHHOTO, MojA (YHKUUSMU TMO3UTHUBHOTO IpaBa CIEAyeT
NOHMMATh ONpEJEJICHHbIE HANPABJICHUSI €ro BO3JAEHUCTBUS Ha OOIIECTBEHHBIE
OTHOIICHUS WM TIOBEACHHE JIIOJIEH, BhIpAXkaIOlUe ero CyIIHOCTb, Ha3HAUEHUE
U pOJib B OOIIECTBEHHOM JKU3HH.

Tenepp paccmoTpum Bompoc o kiaccupukanuu (yHKIUNA TO3UTUBHOTO
npaBa. Ha mepBbIid B3MIAa MOKET MOKa3aThCsd, YTO B JAHHOM BOIPOCE YKe
JIOCTUTHYTO coryacue. OO0 3TOM COrjacuy CBUAETEILCTBYET XOTS ObI TOT (haxT,
4YTO B COBPEMEHHBIX pabOTax MO FOPUCTIPYICHIIMU MPAKTUYCCKH OOMICTIPUHSTHIM
CTaJIo JelieHUEe (QYHKIUN Ha OOIIecoluaibHble W COOCTBEHHO TMpaBOBBIE (TIO
APYyrod  TEpMUHOJOTMU -  CHelHaidbHO-fopuamueckue). llpm  3ToM K
00IIeCOIMATBHBIM OTHOCSIT 3KOHOMHYECKYIO, TIOJTUTUYECKYIO, BOCITUTATEIIbHYIO
U Japyrue (QYHKIUH, KOTOpPHIE aHaJOTU3UPYIOTCA C COOTBETCTBYIOUIUMU
GYHKIUMSAMHA TOCYAapCTBAa, a K COOCTBEHHO TIPAaBOBBIM -- PETYISITUBHYIO
CTaTHUYECKYI0, PETYJSTUBHYIO IMHAMUYECKYIO U OXPAaHUTEIbHYIO (YHKIINH,
KOTOpBIE, KaK MPUHATO CUUTATh, BEIPAXKAIOT ClIEUU(HUKY MpaBa Kak pPeryisiTopa
OOIIECTBEHHBIX OTHOIIIEHUH.

Jlenenne (QyHKIUHA TO3UTHBHOIO TMpaBa Ha OOIICCONHMAIBHBIC H
coOCTBEHHO TMpaBoBbie OAHUM U3 TmepBbix mnpemioxun C.C. Ajekcees.
[lepBoHauanbHo GYHKIMM TpaBa OH TMOAPA3NETWI HA CTaTUYECKYIO,
JTUHAMUYECKYIO U OXPAHUTEIBHYIO, OJJHAKO BIIOCJIEACTBUU, OOPATUB BHUMAaHHUE
Ha TO, YTO TPaBO CIMOCOOHO BBIMOJHATH TOYHO TaKWe XK€ (DYHKIMH, 4TO U
roCyJ1apCTBO, MPEITIOKUIT Pa3IUdaTh COUATBHO-TIOTUTHUYECKUE U COOCTBEHHO-
opuandeckue GyHkiuu npasa. [log conmambHO-TOTUTHYECKUMU (HYHKIIUSIMU
npaBa OH MOHUMAajl HaIpaBJCHHUs MPABOBOrO BO3JEHCTBUS, BbIpaXKalollue
COLIMAJIBHO-TIOJIUTUYECKOE COJIEpKaHUE MPABOBOIO PETyJIMpOBaHUs (OTMeuasd,
4yTO (DYHKI[MU MpaBa U rOCy/apCTBa B JAHHOM MJIOCKOCTH COBIAJIAIOT), a MOJ

CHEUUATIBHO-IOPUINYECKUMU (PYHKIMSIMU - HAMPABIICHUS TPABOBOIO
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BO3JICHCTBUSA, BbIpaXAlOIIME CBOEOOpa3ue ImpaBa, €ro IOPUAUYECKOE
Ha3HAY€HUE JUIsl ONOCPENYEMBIX OTHOIIEHUH.

IIpennoxennas C. C. AnekceeBbIM M NOAJAEP/KAHHAS 3aT€M MHOTHUMH
UCCIIeIOBAaTEsIMU ~ KOHCTPYKIMS  (QYHKIMH mpaBa Tmpu BCEd  CBOEH
NPUBJIEKATEIBHOCTH  NPEJICTABISAECTCS BCE KE HE BIOJHE JIOTMYHOM.
[Tonywaercst Tak, yTo OHU (DYHKLMH IpaBa (3KOHOMUYECKAs, MOJIUTUYECKAS U
T.A.) UMEIT o0llecoluanbHOe 3Ha4YeHWe, a JApyruM (peryiasiTUBHOU
CTaTHYECKOM, PETyJISITUBHON NTMHAMHUYECKOW, OXpPaHUTEIbHON) 3TO Bpojie Obl,
Kak U He mnpucyme. Ha camoMm jxe jgene W peryisiTUBHas cTaTU4yeckas, U
peryisiTUBHas JIMHAMHUYECKasl, M OXpaHuUTedbHas (QYHKUMM, BbIpaKas
IOPUIMYECKOE Ha3HAuY€HHE IO3UTHUBHOTO TIpaBa, €ro pojib Kak peryisTopa
OOIIIECTBEHHBIX OTHOIIECHMM, HE MEHEe 3HAYMMbl B OOIIECOLMAILHOM IUIaHE,
4YeM IKOHOMMUECKasi, MOJMTUYECKas U npoure PyHKIuu rpasa. BrionHe MoxxHO
HOHSTH CTPEMJICHUE KaK-TO BBIICIUTH (QYHKIIMHU, BEIPAKAIOIINE POJIb MPaBa Kak
peryisTopa OOIIECTBEHHBIX OTHOIIEHUH, TeM 00Jiee YTO B 3TOM COCTOMT €ro
COLIMAJIbHOE Ha3HAaY€HWe, HO €ABa JHM TMPaBUIBHO 3TO JeiaTh IyTeM
pas3IuueHus O0IECOIMaIbHBIX U COOCTBEHHO MPaBOBbLIX (pyHKIMHA. K TOMy ke
Te (QyHKIMHM TpaBa, KOTOpPbIE MPHUHITO OTHOCUTH K OOIIECOIMANIbHBIM, TOXKE
MOXHO IHU(epeHIIMpoBaTh Ha PETYJISTUBHYIO CTaTHYECKYIO, PETYISTHBHYIO
JTUHAMUYECKYI0O M OXPAaHUTEIbHYIO, TMOCKOJBKY IIPAaBOBOE pETYIHPOBAHUE
OOIIIECTBEHHBIX OTHOIIEHUN OCYIIECTBISETCI U B HKOHOMUYECKOW, U B
MOJINTHYECKON, U B Apyrux cdepax. U eme. Brimenenue oOmeconmnanibHBIX
GYHKIIMH TO3UTUBHOTO TIpaBa, AYMAeTCs, MOXHO MpU3HATh OOOCHOBAaHHBIM
TOJIbKO B TOM CJyd4ae, €CJIM Hapsy ¢ HUMH OyIyT BBIIEISATHCS €ro KJIaCCOBBIE
bynkiuu. Takas kmaccudukanus QyHKIUNA TO3UTUBHOTO TIpaBa BITOJIHE
npuemMiieMa, HO OHa He OyAeT HUMEeTh BCEOOUIEro 3HA4Y€HHs, IOCKOJBKY
IPUMEHUMA JIUIIH K MPABY MPOIUIBIX JI0X.

Kakum >xe oOpa3om Bce-Takd MOTYT ObITh KIACCU(PUUIUPOBAHBI (PYHKIIUU
no3utuBHoro mnpasa? Kak mpexacraBisieTcs, Uil 3TOTO  HEOOXOIHMMO

HCIIOJIb30BaTh HECKOJbKO OCHOBAHUIA. Hpemz[e BCCro, 9TO OCHOBAHM:, KOTOPBIC
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UCIIOJIB3YIOTCSl NpHU Kiaccuukanuu (QyHKUud rocynapcra. M3BecTHO, 4TO
roCy/IapCTBO OCYILECTBIIIET CBOM (PYHKIIMM B TPaBOBBIX (opMax U cC
HCIIOJIb30BAaHUEM MPaBOBBIX cpeAcTB. [loaToOMy MO3UTHBHOE MpaBo, OynydH
TECHO CBS3aHHBIM C TOCYAapCTBOM, TaK WM MHA4e AyOnupyert ero GpyHkiuu. B
ATOU CBSI3U (PYHKIMU MO3UTUBHOIO MPaBa MOKHO KJIACCU(DUIMPOBATH C YUETOM
3HAUYUMOCTH, Cepbl pacpOCTPAHEHHUS, MPOJOJIKUTEIBHOCTH OCYLIECTBICHUS
u chep 0OIIECTBEHHON KU3HHU.

C yderoM 3HAYUMOCTH (PYHKIMHU MpaBa CIEAyeT NOoJApa3JeIuTh Ha
OCHOBHbIE U HEOCHOBHbIE. K OCHOBHBIM JOJDKHBI OBITh OTHECEHBI BCE T€
(GyHKIMH, KOTOpbIE TMO3UTUBHOE TIPAaBO  BBINOJHIET KAaK  PEryisiTop
OOIIIECTBEHHBIX OTHOIICHUM W KOTOPbIE XapaKTEePU3YIOT €ro COIMaIbHOE
Ha3HaueHue. Bee ocTanbHble (GYHKIUUA HYKHO OTHECTH K HEOCHOBHBIM.

C yueToM cdepsl pacripocTpaHeHus: PYHKIIMU MO3UTUBHOTO MPaBa MOTYT
ObITh IOJIpa3fielieHbl Ha BHYTPEHHUE W BHelIHue. Ha mepBbli B3I Takas
KJIacCU(PUKAIUS MOXKET I10Ka3aTbCs HENPUEMIIEMOW, MOCKOJIbKY IMO3UTHUBHOE
paBO Kak NPOAYKT MPABOTBOPUECKOH NEATEIbHOCTH TOCYIapCTBa SIBISIETCS
BHYTPEHHUM PETrYyJISTOPOM M PEryaupyeT oOOLIECTBEHHbIE OTHOILEHUS B
npenenax crpadbl. OpHako He ciexyeT 3a0blBaTh, YTO OOIIENPU3HAHHBIE
OPUHLIUIOBL U HOPMbI MEXIYHapOAHOIO IpaBa, a TaKXkKe MEXIyHapOJIHbIE
JIOTOBOPBI 3a4acTyl0 BXOJSAT B COCTaB HAIMOHAJIbHBIX MPABOBBIX CUCTEM, UTO
NO3BOJISIET IIO3UTHMBHOMY IIpaBy, HMMEIOLIEMY B CBOEH CTPYKType TaKue
3JIEMEHTHI, PEryJIUPOBATh OTHOLIEHUS HE TOJIBKO BHYTPH CTpPaHbl, HO U 3a €€
npereaamMu.

[Io mpOAOMKUTETBPHOCTH OCYIIECTBICHHUS (PYHKIMU TpaBa MOXKHO
NOJpa3AeNuTh Ha MOCTOSHHBIE M BpeMeHHbIE. [locTOsSHHBIE (QYHKIHH -- 3TO
TaKMe HampaBiICHUsS BO3JCHCTBUS TpaBa Ha OOIIECTBEHHbIE OTHOILIEHUS,
KOTOpBIE CYIIECTBYIOT HEOIPEACICHHO JUIMTEIbHOE BpeMs. BpemeHHbIe
(YHKIMU - 3TO HAIPABJICHMS TPAaBOBOIO BO3/IEHCTBUS, KOTOPHIE CYIIECTBYIOT B
TEUYEHHE JIMIIb ONPEAEIIEHHOIO BPEMEHHU.

B 3aBrcumocTu ot cdep o011ecTBEeHHOHN KU3HU (HYHKIIMU TO3UTUBHOTO
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npaBa NPEJCTABISAETCS BO3MOXHBIM IOAPA3ACIUTh HAa 3KOHOMHYECKHE,
MOJINTUYECKHUE, HJICOJIOTMUYECKUE, COLMAJIbHBIE U JKojoruueckue. Takas
KJaccu(ukanusi J0MyCcTHMa, IOCKOJIbKY IO3UTUBHOE MPABO OCYILECTBISAET
peryiMpoBaHue OOIECTBEHHbIX OTHOLIEHWA W B 3KOHOMHUYECKOW, U B
MOJINTUYECKON, U B JYXOBHOH, U B COIMAIBHOM, U B IKOJOTHYECKOU cdepax
OOIIECTBEHHO JKU3HU, BBIMOIHSS [IPU 3TOM CaMble pa3HOOOpa3Hbie QYHKIUU.

PaccMmoTpennble  kiaccudukanuy MO3BOJSIOT B ONpPENEIECHHOM Mepe
oXapakTepu3oBaTh (YHKIHMHM IMO3UTUBHOTO IpaBa, HO OHU HE PACKPBIBAIOT
[JIaBHOTO - COIMAJIbHOW POJM M Ha3zHaueHus mpasa. [loaToMy HX HYXHO
JIOTIOJHUTH C YYETOM Ha3BaHHBIX OCHOBaHU.

Hcxons m3 couManbHOW pOJNM TMO3UTMBHOTO TpaBa, MPEICTaBISIETCS
BO3MOXXHBIM BBIJIETUTh €r0 PEryJIsSTUBHYIO, OLIEHOYHYI0, BOCHHUTATENbHYIO,
UH(POPMAIIMOHHYI0O M TPaHCIAIHOHHYI0 (GyHKUMU. PerynsatuBHas QyHKUuUs
BBIpAXKAETCA B TOM, YTO IPaBO PETYIUPYET, YHOPSIA0UYMBAET OOLIECTBEHHBIE
otHomeHus. OneHoyHast GyHKIMS MPOSIBISIETCS. B TOM, YTO IPaBO, PEryIupys
OOIIIECTBEHHbIE OTHOILEHUS, OJHOBPEMEHHO OLICHMBAET IIOBEJCHUE UX
YYaCTHUKOB B Ka4E€CTBE MPAaBOMEPHOIO WJIM HENPABOMEPHOIO, YKEIATEIBHOIO
WIN HEXEeJIaTeJIbHOTO I rocyiapcTBa U od1ectBa. BocnurarenbHast pyHKIMS
XapakTepu3yeTrcs TEM, 4YTO IPaBO HE TOJBKO PEryjIupyeT OOIIECTBEHHBIE
OTHOILIEHUS, HO M BBICTYNAaeT B KauyecTBE HTaJOHA, oOpa3la MOBEICHMUS,
BOCIMUTBIBAsl y JIIOJEHd NOpPHUBBIYKY, COBEpPIIATH OJHH  JEHUCTBUA U
BO3/€pKHUBAThCS or Apyrux. MHpopmanmonHas QyHKIMs BBITEKAeT U3 TaKOTO
CBOWMCTBAa MO3UTUBHOTO IIpaBa, Kak ero ¢opMaibHas OIpPeNeICHHOCTb.
[IpaBoBble HOpPMBI, OyAy4YH 3aKpelICHHbIMA B PA3JIWYHBIX O(ULIHATBHBIX
JOKyMEHTaX, MpuoOpeTaoT MUCbMEHHYI0 (DOPMY U CTAHOBATCS MCTOYHHKAMHU
UHPOpPMAIIMK O TOM, KaK OCYIIECTBIISIETCS MPABOBOE PETYIMPOBAHHME TE€X WIIH
MHBIX OOIIECTBEHHBIX OTHOMIEHUH. CyTh TPAHCISIIIMOHHONW (PYHKIIMU COCTOUT B
TOM, YTO MO3UTHUBHOE MPABO, HAKAIUIMBAs B CBOEM COJAEPKAHUHU COLIUATIBHBIN
OIBIT, KYJIbTYPY YE€JIOBEUYECKOr0 OOIIEHUS, JOCTUKEHUS B 00JIACTH MPABOBOIO

peryjimpoBaHu:d, ICpCaacT, TPAHCIUPYCT BCC 3TO KaK YHACTHHKAM
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CYILIECTBYIOIIMX OOIIECTBEHHBIX OTHOIICHUN, TaK U OYIYyIIUM TMOKOJICHUSIM
JOLIEN.

Boinensis pyHKIuu mnpaBa ¢ yueToM €ro COIuaibHON poju, HE0OXOAUMO
OTMETUTh, YTO TOJO00HBIE (YHKIMU MOTYT BBINOJHITECA U JAPYTUMU
colaibHBIMU HOpMaMu. [IpakTHYeCKH BCEM COLMAIbHBIM HOPMaM MPHUCYIIA
perynstuBHas (YHKIMs, BCE OHHU, TaK WJIM HHA4e, OIEHUBAIOT MOBEJCHUE
JIOJIeH, OKa3bIBAIOT BOCHUTATENIbHOE M HMHGPOPMAIMOHHOE BO3JCHCTBHUE,
OCYIIECTBJISIIOT Mepeiavy MOJIOKUTEIBHOTO COIMAIBHOTO OmnbiTa. BMecTe ¢ TeM
BbIJICJICHUE JAHHBIX (YHKIIUHA KOHKPETHO Y TO3UTUBHOTO IpaBa MO3BOJISET
HAIVBSIAHO MPOJAEMOHCTPUPOBATh PA3IUYHBIE TPAHU €r0 COIMAIBHOM POJIH.
Jlazapes B.B., Jlunens C.B. Teopus rocynapctsa u npasa: Xpectomatusi: B 2-
x T. T.1. 579 ctp.

Uto kacaercs knaccupuranus GyHKIHA MO3UTUBHOTO TpaBa ¢ y4ETOM
€ro Ha3zHauyeHHUs, TO 3/IeCh Cpa3y K€ HaJ0 MOMAYEPKHYTh, YTO PEUb MOUIET O
HAIPaBJIEHUSX TOJBKO PETYJIHPYIOIMIETO BO3JACHCTBUS IIpaBa, KOTOphIE B
OTEUECTBEHHON IOPUIMYECKOM JINTepaType Yallle BCero Ha3bIBaIOT COOCTBEHHO
IIPaBOBBIMU WUJIM COOCTBEHHO topuanyeckumMu QpyHkiusmu. Ha camom xe nene
AT HaMNpaBICHUS CyTh MOAQYHKIMA OTMEUYCHHOW BBIIE PETYISITUBHOU
(GYHKIMM TMO3UTUBHOIO TIpaBa, XOTS O HUX BIIOJHE MOXKHO TOBOPUTHh M KaK O
GYyHKIHAX, B KOTOPBIX BEIPAXKEHO COIMAIbHOE HA3HAUCHHE MPaBa.

OYHKIIMU TpaBa C YYETOM €ro Ha3zHa4eHHs (COOCTBEHHO TPaBOBBIE,
COOCTBEHHO IOpHIMYECKUE (PYHKIIMHM) OOBIYHO MOAPA3ICIAIOT, KaKk 00 3TOM
OBLJI0O CKa3aHO BBINIE, HA PETYSITHBHYIO CTAaTUYECKYIO, PETYISITUBHYIO
TUHAMUYECKYI0 W OXPaHUTEIbHYIO. PeryisTHBHYIO CTaTHUeCKyr0 (YHKITHIO
BUJAT B TOM, YTO MpPaBO 3aKPEIUISIET B CBOUX HOpPMAaX pEryivpyeMble UM
OOIIECTBEHHBIE OTHOIIEHUS, PETYIATUBHYIO THHAMHYECKYIO B TOM, YTO MPABO,
BO3JICUCTBYS HA OOIIECTBEHHbIE OTHOIIEHUS, HAITPABJISIET UX B HYXKHOE PYyCJIO U
CrocOOCTBYET JalibHEHIlIeMy pa3BUTHIO, OXPAHUTENbHYIO (QYHKIUMIO -- B
oxpaHe, 00eCcreYeH! PEryJIupyeMbIX MPaBoM OOIIECTBEHHBIX OTHOIIeHU. He

CJIceaycCT, OJHAKO, 336I)IBaTI>, 4TO U PCrysiTUBHAA CTATUYCCKAsA, U PCTYJIATHUBHAA
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JUHAMUYECKas, U OXpaHUTENbHAas (PYHKLHH -- 3TO ONpPECICHHbIE HAIIPaBICHUS
perynsaTuBHON (GyHKuMH npaBa. [103TOMy Bce OHM MOTYT paccMaTpuBaThbCs Kak
peryisTUBHbIE (YHKLMH, BBINOJIHSIOIIME pa3IMYHYI0 HArpy3Ky B Ipoliecce
IPABOBOT'O PETYJIUPOBAHUS OOIIECTBEHHBIX OTHOLIEHUU. Mcxonst u3 3toro, He
BIIOJIHE JIOTHUYHBIM IIPEACTABISACTCA HAMMEHOBAHUE TOJIBKO MEPBBIX IBYX
GyHKIMH B paccMaTpuBaeMoOW KIacCHU(PUKALMM PEryIaTUBHBIMU. Jlymaercs,
yTO 0O0JIe€ TOYHO PETYISATHUBHYIO CTaTHUECKYIO0 (PYHKIHUIO IpaBa Ha3bIBaThb
KOHCTUTYTUBHOM (WJIM 3aKpENMUTENbHOI), a PEryasTUBHYIO AUHAMUYECKYIO -
CcOOCTBEHHO perynsaTuBHONW. KOHCTHTYTHMBHas (QYHKIMsS MO3UTHBHOTO IpaBa
IPOSIBIIIETCA B TOM, YTO IPaBO 3aKpeIUIsieT B CBOMX HOpMax Kak CaMu
OOIIIECTBEHHbIE OTHOIICHHS, TaK W BECh TMOPSAOK MX PEryJIHUPOBAHMUS.
CobOcTBeHHO perynaThuBHAs (PYHKIMS COCTOUT B YHOPSAIOYEHHHM KOHKPETHBIX
OOIIIECTBEHHBIX OTHOIICHWA B TpOLIECCE JECUCTBHS MPABOBBIX HOPM.
OxpanutenbHas k€ (yHKUHMA - B OOECHEUEHUHM, OXPAaHE PEryIupyeMbIX

ITO3UTUBHBIM IIPAaBOM O6HIGCTBGHHLIX OTHOIIICHUH.
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3AKJIIOYEHUE

B 3akiitoueHue xotenoch Obl OJIBECTH HEKOTOPHIE BHIBOJIbI:

1. Ilox ¢pyHKIIMEN TpaBa TOHUMAIOT TM0O COIMAIbHOE Ha3HAUYCHUE MIPaBa,
a1M00 HaMpaBJICHUS MPABOBOTO BO3/ICUCTBUS HA OOLIECTBEHHBIC OTHOIICHUS,
1100 U TO U JPYroe BMECTE B3ATOE.

2. CouuanbHOoe Ha3HaueHUe TmpaBa (HOPMUPYETCS, CKIIAIbIBACTCS U3
noTpeOHOCTEN OOIIECTBEHHOTO Pa3BUTHS. B COOTBETCTBUU C TOTPEOHOCTIMH,
COIIMAIILHBIMU HEOOXOUMOCTSIMU OOIIIECTBA CO3JAIOTCS 3aKOHBI, HAMPABICHHBIC
Ha 3aKpeIJICHHUE OMPEICICHHBIX OTHOIICHHUH, MX PETYyJIHMPOBAHUE WU OXpaHy.
ComuanpHOEe Ha3HAYEHUE TMpaBa COCTOMT B YPETYJIHPOBAHUH, YIOPSIIOYCHHUH
OOIIECTBEHHBIX OTHOIICHHUH, MPUIAHUH UM JOJDKHOW CTAOMIIBHOCTH, CO3JIaHUU
HEOOXOIMMBIX YCIOBHH: HJIs peaiu3alid TpaB TpakIaH U HOPMAIBHOTO
CYIIIECTBOBAHUS TPaXKIAHCKOTO OOIIECTBA B IEJIOM.

3. [IpaBoBoe BO3a€iCTBHE - ATO Takas KaTeropus, KOTOpas XapaKTepu3zyeT
nyTd, (OpMbI, CIOCOObI BIUSHHS IpaBa Ha OOIIECTBEHHBIE OTHOIICHHS. ITO
peanuzanusi MPaBOBBIX MPUHIUIIOB, YCTAHOBJICHHIA, 3alpeTOB, MPEANUCAHUN U
HOPM B OOILIECTBEHHOM XKU3HU, NS TEILHOCTH TOCYIapCTBa, €r0 OPTaHoB,
00IIeCTBEHHBIX 00BEAUHEHUN U TPaXKaaH.

4, HanpamieHue BO3JCHCTBUS - Hanbojee CyMEeCTBEHHBIH KOMIIOHCHT
(GyHKIIMU TIpaBa, OHO SIBIISIETCS CBOETO pOja OTBETOM IpaBa Ha MOTPEOHOCTH
OOIIIECTBEHHOTO Pa3BUTHS, PE3YIHTATOM 3aKOHOJATEIHHON TOJUTUKH, KOTOpas
KOHIIEHTPHUPYET 3T MOTPEOHOCTH M TpaHC(HOPMUPYET UX B MO3ZUTUBHOE MPABO.

Takum o6pazom, GyHKIMS MpaBa - ATO MPOSBICHUE €r0 UMMAHEHTHBIX,
cnenupUYecKnX CBOWUCTB. B (QyHKIMHM aKKyMyIHpPYIOTCS TaKHe CBOWMCTBA
IIpaBa, KOTOPBIE BBITEKAIOT M3 €ro KadeCTBEHHOM CaMOCTOSITEIBHOCTH KakK
COIMAIILHOTO (heHOMEHa:

OyHKIMA IMpaBa BBITEKAET M3 €ro CYUHOCTH U  ONpPeAeisieTcs
Ha3HaYeHUEeM NpaBa B o01iecTBe. OYHKIIUU - 3TO «CBEYEHUE)» CYIIHOCTH MpaBa

B OOIIIECTBEHHBIX OTHOLIECHUSIX. B TO ke Bpemsi, Oyly4u NposBICHUEM
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MMMAaHEHTHBIX CBONCTB CYIIHOCTH, (DYHKIMM HE CBOJATCS K HHUM U HE
SIBIIAIOTCA NPOCTOM UX «Ipoekuuer». Henb3ss MexaHuyecku CBSA3BIBATH
GyHKIMM W CYIIHOCTh IMpaBa. Kak sBIE€HHE BCerga COJAEPKUT MOMEHT
HE3aBUCUMOCTH OT CYIIHOCTH, TaK W (DYHKIUSI IpaBa MMEET OINpeeTICHHYIO
CTEMEHb HE3aBUCUMOCTH OT €r0 CYIIHOCTH.

OyHKIMA TpaBa - 3TO TaKOE HANpaBJICHUWE €ro BO3JCHCTBUS Ha
OOIIIECTBEHHBIE OTHOIICHHS, TOTPEOHOCTh B OCYIIECTBICHUU KOTOPOTO
MOPOXKIAET HEOOXOUMOCTD CYIIIECTBOBAHUS MPaBa KaK COIUATIBLHOTO SIBICHUSI.
B a3TOM cMmBIC/IE MOXKHO CKa3zaTh, YTO (PYHKIIMS XapaKTEepU3yeT HampaBCHUE
HEO0OXOAMMOTO BO3JICHCTBUA MpaBa, TO €CTh TAKOTO, 0€3 KOTOPOro OOIIECTBO
Ha JJAaHHOM JTarle pa3BUTHUS 0OOUTHCH HE MOXKET (peryIupoBaHue, OXpaHa,
3aKperieHrue OMPeeICHHOTO BH/1a OOIIECTBEHHBIX OTHOIICHUH ).

OyHKIUS BhIpakaeT HauOoJiee CYIIeCTBEHHBIC, TJIABHBIC YEPTHI MpaBa U
HaIlpaBJICHA Ha OCYILECTBJICHWE KOPEHHBIX 3a7ady, CTOAIIMX Iepe]l IPaBOM Ha
JTAHHOM JTalle €r0 Pa3BUTHSL.

OyHKIMA M[paBa IMPEACTABIAECT, KaK IPaBWIO, HAIpPaBICHUE €ro
AKTUBHOTO JCHCTBUS, YIOPSIOUYUBAIONIETO ONMPECICHHBINA BU 00IIECTBEHHBIX
oTHomeHUH. [loaTOMy OZHMM M3 BaXKHEHIIMX MPU3HAKOB (YHKIIMU IIpaBa
SIBJISICTCS €€ TMHAMMU3M.

[TocTossHCTBO Kak HEOOXOMMMBIM TpPHU3HAK (PYHKIHUH XapaKTEepU3yeT
CTaOMIIBHOCTh, HETPEPBIBHOCTD, JIUTEIBHOCTh €€ AercTBHs. O MOCTOSTHHOM
xapakTepe (GYHKIIUA TIpaBa MOXHO TOBOPUTH B TOM CMBICIE, YTO OHA
IIOCTOSIHHO Tpucyina npaBy. Ho 370 He 03Ha4aeT, 4To0 HEM3MEHHBIM OCTaeTCs
MEXaHU3M U (HOPMBI €€ OCYIIECTBICHUS, KOTOPbIE U3MEHSIOTCS U Pa3BUBAIOTCS

B COOTBCTCTBHUHU C HOTpe6HOCT$IMI/I IIPAKTHUKH.
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