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BBenenue

B ocHoBe m1000i1 OCO3HAHHOUN JEATEIBPHOCTH YEJIOBEKa JIekKaT OIpe/esIeHHbIE
npUHIUIBL. «[IpUHIUIDY B PYCCKOM SI3BIKE O3HAYAET «PYKOBOASIIEE HAYATI0» WU
«OCHOBOIIOJIATatoNIas Ues». 3aKOHOAATENbCTBO, OYAyYH COLUAIBHBIM SIBICHHEM,
CO3/1aBa€MbIM JIIOJJbMU C IEIbI0 IOPUJIMYECKOTO 3aKpEIICHUS HOPMAaTHUBHO-
NPaBOBBIX  TMPEANUCAHUM, KOTOpbIE  HampaBiI€Hbl HA  YperyJupoOBaHHE
OOIIIECTBEHHBIX OTHOIIEHUN, TaKX€ OCHOBAHO Ha OMNpPEJEJCHHBIX MPUHIUIIAX.
Otmetum, uro H.I'. IBaHOB 1Oj] MpUHIIUIIAMU TIpaBa TTOHUMAET «BBIPAKEHHBIE B
paBe HCXOJHbICE HOPMATUBHO-PYKOBOJSIIME Hauyalia, XapaKTEPU3YIOIIUE €ro
CO37laHhe, €r0 OCHOBBI, 3aKPEIUICHHbIE B HEM 3aKOHOMEPHOCTH OOIIECTBEHHOM
XKu3HUY». BriepBeie B Poccuu TPHUHIUIIBI YTOJIOBHOTO 3aKOHOAATELCTBA OBLIN
chopmynupoBanbl B OcHoBax yroyioBHoro 3akonopgarensctBa Coroza CCP wu
pectiyosuk 1991 r. OcHOBBI Ha3bIBAIM BOCEMb MPHUHITUIIOB: IPUHITUI 3aKOHHOCTH,
pPaBEHCTBA rpa)kJaH IMepesl 3aKOHOM, HEOTBPATUMOCTH OTBETCTBEHHOCTH, JIMYHOMU
Y BUHOBHOU OTBETCTBEHHOCTH, CIIPABEIJIMBOCTH, IE€MOKpaTU3Ma U rymaHusma. B
YromoBuom koxaekce PCOCP mnpuHmuMnel mnpaBa 3aKOHOAATEIBHO HE OBUIH
omnpeneneHbl. B YronoBHoMm kojaekce PO uX 4nCIIO COKPATUIIOCH JIO TSITH 33 CUET
UCKIIFOUEHUSI TPUHLUIIOB HEOTBPATUMOCTH OTBETCTBEHHOCTH M JIEMOKpaTU3Ma.
[IpencraBnsercs, 4YTO MOPUHIMIBL CIY>KaT OCHOBHBIM OpPUEHTHPOM BCEH
[IPaBOTBOPYECKOM, MPABOIPUMEHUTEIBHON U IPABOOXPAHUTEIBHOU AEATEIBHOCTH
rOCy/IapCTBEHHBIX OpraHoB. OT CTENeHU UX COOJIIO/ICHUS B MPSMON 3aBUCUMOCTH
HAXOJUTCSl yPOBEHb CIAKEHHOCTH, CTAOMIBHOCTH M 3(PPEKTUBHOCTH MPABOBOM
cuctembl. Mimest o0mieo0s3aTenbHBIA XapaKTep, MPUHIUTBI TPaBa CIIOCOOCTBYIOT
YKPEIJIEHUIO BHYTPEHHETO €IMHCTBA U B3aUMOJECHCTBUS Pa3IMUHbIX €r0 OTpaciien
Y UHCTUTYTOB, IPABOBBIX HOPM U MPABOBBIX OTHOIIEHUH, a TaK:Ke CyObEKTUBHOTO
u 00BbeKTHBHOTO mpasa. [lo mpuHIMIAM MOXHO CYIUTh O TOM, KaK yrOJIOBHOE
MIpaBO pEryiupyeT OOIIECTBEHHbIE OTHOILICHHS Ha JIAaHHOM 3Tare pa3BuTus. Bce

MPUHIUIIBL YTOJIOBHOTO TpaBa MPEACTaBISAIOT cO00# 1enocTHylo cucremy. Ee
4



AJIEMEHTaMH  BBICTYNAIOT  KOHKpPETHblE  TpeOOBaHMs K  3aKOHOJATEINIO,
MPaBOMPUMEHHUTENI0 U TpaxaaHaMm. OOBEKTOM JaHHOW paboOTHl SIBISIOTCS
YTOJIOBHO-TIPAaBOBbIE OTHOIIEHHUS, BOZHUKAIOIINE B CBA3U C (DYHKIIMOHHUPOBAHUEM
MIPUHIIMIIOB YTOJIOBHOTO 3aKoHojaTenbcTBa. [IpenMeroM paboThl  sIBISETCS
CHUCTEMa TMPHUHIUIOB YrojloBHOro TpaBa. llenbto naHHONW pabOTHI SIBIsSETCS
BCECTOPOHHUE U3YyUYECHUE NPUHIMUIIOB YTOJIOBHOIO 3aKOHOIATENBCTBA: UX MTOHSITHS,
MPU3HAKOB, CUCTEMBI U 3aKOHOJIATEJILHOW pErjaMeHTallud B HOPMaX YTOJOBHOTO
konekca P®. Jlnsg peanuzanuu TMOCTaBJICHHOW 1€MW B padoTe pelaroTcs
cienyromue — 3amauv:  PackpbITb ~ TOHATHE  MPUHIMUIIOB  YTOJOBHOTO
3aKOHOJIaTeNbcTBa Poccuiickoit denepaliiy UX CHUCTEMY U 3HAYEHUE, BBISIBUTH
XapakTepHbIE YEPTHI, PACCMOTPETh UX B3aUMOCBA3b. . OXapakTepu3oBaTh BHUJIbI
YTOJIOBHO-MIPABOBBIX MPHUHIIUIIOB YTOJIOBHOTO 3aKoHOAaTelbCcTBAa Poccuiickoi
Qenepauuun TeopeTudyeckol OCHOBOM MCCIEAOBAHUS SIBWIMCh HAy4dHbIE TPY.bI
OTEUECTBEHHBIX YUYEHBIX B OOJACTH YTrOJOBHOIO TIpaBa, a TaKXkKe WHBIE
JIUTEpaTypHbIE UCTOYHUKH U MaTepUalibl MEPUOJUYECKON M€YaTH, OTHOCSIIIUECA K
npo0yieMaM KypcoBOil paOOThl, B TOM Mepe, B KaKOW OHU OBbLIM HEOOXOJUMBI IS
BO3MOXKHO 00Jiee MOJHOTO OCBEIEHHUs BOMPOCOB M30paHHON TeMbl. B KypcoBoii
pabore  OBUIM  WCIOJB30BAaHBI  CJICAYIONIME  METOJbI  HCCIEIOBAHUS:
MoHOTpadudecknuif,  abCTPaKTHO-JIOTUYECKUH,  CPaBHUTEIHHO-UCTOPUUYECKUH,
CUCTEeMHBIM METOJbl, a Takke Meroi aHanuza. CTpykTypa M 00BEM KypCOBOM
paboThI COOTBETCTBYIOT 11eIHM U 3ama4aM. KypcoBas paboTa COCTOUT U3 BBEACHUS,
JIBYX TJIaB, KOTOpBIC TMOAPA3ACIAIOTCS Ha maparpadbl, 3aKIIOYEHUsS, CIUCKA

HCIOJIB3YEMBIX HCTOYHUKOB U JIMTEPATYPBI U MPUIIOKECHUM.



1. OO1as xapakTepuCTHKa MPUHIIMIIOB POCCUICKOr0 YrOJIOBHOTO IIpaBa

.1 IlonsiTre 1 3HaYeHME MPUHLIMIIOB YroJOBHOrO npaBa Poccuiickoit @enepanun

YronoBubli kozekc P@ BnepBble 3akpenuy B CBOMX HOpPMax MPUHLMIIBI,
BbIpaOOTaHHBIE TEOpUel yroiaoBHoro mnpaBa Ha ocHoBe Kouctutynuu PO.
«IIpuHIHUI - 3TO OCHOBOMOJAraolIee MOJ0KEHUE, OT KOTOPOro HE JAOJKHO OBITh
OTCTYIUICHHSI ¥ KOTOPbIM HEO0OXOJAMMO PYKOBOJACTBOBATHCS B MPAKTHUECKON
NEeATeNbHOCTU. [IpMHUMOBI  YrOJOBHOIO  MpaBa  CIYXaT OCHOBOM  Kak
3aKOHOJATENbHON, TaK U MPABONMPUMEHHUTEIBHOMN JeATEIBHOCTU B chepe OOphOBI C
IPECTYNHOCThIO.  «lIpuHUMOBI  YyroJOBHOrO 1mpaBa, UX 3aKOHOJATEIBHOE
3aKperieHne npuoOpeTaroT BakHOe 3HaueHue. [loag mnpuHIMIAMM TOHUMAIOT,
[IEPBOHAYAIBHYIO0 PYKOBOIAINYIO HUJCH0. EX0 NMPOHUKHYTHI HE TOIBKO IIOJIOKEHHUS
OO6meit 1 OcoOeHHOM yacTeil YyroJoBHOIO IMpaBa, HO U NPaBONPUMEHUTENbHBIC
BO3MOYKHOCTH: CII€OBaTelb, JO3HABATENlb, TaKXe CyI IIPU KOHKPETHOM
UCIIOJIb30BAHUM IIPABOBBIX HOPM HE BIIPABE OTCTYNATh OT OCHOBOIIOJArarOLIUX
UAe B BHUAEC YrOJOBHO-NIPABOBBIX IPUHLHUIIOB». 3HAYEHHE IPHHIIMIIOB
YyroJIOBHOI'O IIpaBa COCTOUT B TOM, YTO HMHU PYKOBOJACTBYIOTCS CYJEOHO-
CJIICJICTBEHHBIC M WHBIE INIPABOOXPAHUTEIIBHBIE OPraHbl B OCYIIECTBICHUM CBOEU
aesitensHOCTH. HanmpumMep, NpUHIMI BUHBI 00S3bIBAET CY/l YCTAHOBUTD U JI0KA3aTh
BUHY MOACYIUMOro u ee ¢opMy (ymblced WIH HEOCTOPOXKHOCTH). I[lpuHIun
rymaHu3zMa TpeOyeT OT cyAa IpH Ha3HAYeHMHM HakazaHus oOJyMaTh BHauaje
BO3MOKHOCTh INPUMEHEHHs HAMMEHEE CTPOroro BHUAA HAaKa3aHUA M3 TEX, YTO
MPEeIyCMOTPEHbI B CAHKIIMU KOHKPETHON HOpMbI OCOOEHHON YacTH, a JIMIIb 3aTEM
NEPEXOAUTH K OoJiee CTporoMy BUAY HakazaHus. [[pyHIMnamMu yrojioBHOro mnpasa
JOJDKHBI PYKOBOJACTBOBATHCS M TPAXKJIAHE NPU 3ALIUTE CBOUX 3aKOHHBIX IIPAaB U
MHTEPECOB, IMpU MPOTUBOJACHUCTBUU TMpPECTyNnHOCTH. B HayuyHo u yueOHOU
JUTEPAType HUCHOJB3YETCA LENbI Psii KPUTEPUEB KiacCU(UKAUMU NPUHIUIIOB

nmpaBa M COOTBCTCTBCHHO IIOAPA3ACIICHHMA HX Ha Pa3JIUMYHBIC TI'PYIIIIBI. B
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3aBUCUMOCTH OT CBOErO XapakTepa MPUHUMUIIBI MpaBa MNOAPA3ICIAIOTCS Ha
COLMAIBHO-DKOHOMHYECKUE,  MOJUTHYECKUE,  HJCOJIOTUYECKUE, ITUYECKUE,
PEIUTHO3HBIE W  CleHUalbHO-IOpuandYeckue. CTporo TroBoOps, CIELUAIbHO-
IOPUANYECKUE TTPUHIIMIIBI TIPaBa - 3TO COLUAIIbHBIE MPUHUUIBI, HO NEPEBEICHHbBIC
Ha SI3BIK MpaBa, IOPUTUUYECKUX KOHCTPYKIIUH, MPAaBOBBIX CPEJICTB U CIOCOOOB MX
obecneuenus. «K crnenuaabHO-IOPUINYECKUM MPUHIMIAM OTHOCSTCA: . [TpuHIun
0011e00513aTEIbHOCTH HOPM TpaBa JiJIsi BCETO HACEJIEHUsS CTPaHbl M MPUOPUTETA
3TUX HOPM T€pel BCEMH UWHBIMH COLUAIBHBIMKU HOpMamu. . [lpuHiun
HEMPOTUBOPEUYMBOCTH HOPM, COCTABIISIIOIIMX JIEUCTBYIOIIEE MPABO, U MPUOPUTET
3aKOHa MepeJ] HWHBIMM HOPMATUBHO-NPABOBBIMM  akTamu. . [lpunHiun
nojpasfieJieHus TMpaBa Ha NyOJMYHOE W  YacTHOE, Ha OTHOCHUTEIBHO
CaMOCTOSITEIbHBIC OTpPACIM M HWHCTUTYTHL. . [IpUHIMI COOTBETCTBUA MEXKIY
OOBEKTUBHBIM M CYOBEKTHBHBIM IIPAaBOM, MEXKJy HOpPMaMH TpaBa U MPaBOBBIMHU
OTHOLLIEHUSIMHU, MEXAY IPABOM M €ro ocyllecTBieHueM. . [IpuHuun conuaibHON
CBOOOJbI, paBEHCTBA Iepe] 3aKOHOM U CYIOM, paBHompaBus. . [lpunnun
3aKOHHOCTH M IOPUJMYECKOW TapaHTUM TMpaB U  CBOOOJA  JIMYHOCTH,
3a()UKCUPOBAHHBIX B 3aKOHE, CBS3aHHOCTh HOPMaMHM 3aKOHa JESTEIbHOCTH BCEX
JNOJKHOCTHBIX JIMI M TOCYJapCTBEHHBIX OpraHoB. . lIpwHIMI cnpaBeqIMBOCTH,
BBIPQKEHHBIII B PaBHOM IOPUAMYECKOM MaciiTade MOBEJACHUS U B CTPOrOM
COpa3MEpPHOCTH FOpUINYECKOM OTBETCTBEHHOCTH JTONYIIEHHOMY
MpaBOHApyWIeHNO. . [IpuHUOMN OpUAWYECKOW OTBETCTBEHHOCTH TOJBKO 3a
BHHOBHOE IIPOTUBOINPABHOE IMOBEICHUE U INPU3HAHUE KAXKIOTO HEBHUHOBHBIM [0
TEX TOp, TOKa BHHA HE OyAeT yCTaHOBIEHA B CYIACOHOM MOPSAIKE; MPUHIUT
MPEe3yMIIIUM HEBUHOBHOCTU. . [IpHHIIMI HEJOMYCTUMOCTH OOpaTHOW CHIIBI
3aKOHOB, YCTAHABJIMBAIONIUX HOBYIO WJIH 0OoJiee THKEIYI0 HOPHUINYECKYIO
OTBETCTBEHHOCTh, TYMAaHHOCTH HaKa3aHWs, CIIOCOOCTBYIOIIETO WCIPABICHUIO
ocykJeHHoro». Hapsny ¢ oOmMMH HOpUHIUIIAMH B OPUAUYECKOM IUTEpaType
BBIJICIIAIOTCS. MEKOTPACIEBBIE U OTPACIIEBBIC MTPUHILIMIBI TpaBa. Tak, Hampumep, B
YK P® B kauecTBe OTpACIEBBIX NPUHLIMUIIOB 3aKOHHOCTH 3aKPEIJIEHO, 4YTO:

«HpeCTYHHOCTB ACAHUA, a TAKIKC €TI0 HAKa3yCMOCTb M MHBIC YI'OJIOBHO-IIPABOBBIC
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MOCJEACTBUSL OMPENENAOTCs Tolbko HactosmuMm Komexcom» (u. 1 cr. 3). .
«IIpruMeHeHne yroJoBHOIO 3aKOHA MO aHaJIOrMU He jaomyckaercs» (4. 2 cT. 3). .
«JInma, coBepmIMBIINE TPECTYIUIEHUs, PaBHBI IIEpe] 3aKOHOM M IOJJIEXkKaT
YrOJOBHOM OTBETCTBEHHOCTH HE3aBUCUMO OT II0Ja, pPachl, HAIMOHAJIBHOCTH,
A3bIKA, MPOUCXOKICHHS, UMYIIECTBEHHOTO U JTOJPKHOCTHOTO IOJIOKEHHS, MeCTa
KUTEIbCTBA, OTHOILIGHUS K PEIUTuH, YOeKICHHM, NPUHAIJICKHOCTH K
OOLIECTBEHHBIM OOBEAMHEHUSIM, a TAKXKe JAPYTUX 00CcTosTeNbCTBY» (CT. 4). Takxke,
K M[OpUMEpy, COTJIACHO MNPUHUUNY MPE3yMIIMA HEBUHOBHOCTH  «KaXJbIU
OOBUHSIEMBI B COBEPILICHUH NPECTYIUICHUS CUYUTACTCS HEBMHOBHBIM, IOKa €ro
BUHOBHOCTh HE OyJeT Jl0Ka3aHa B MpPEAyCMOTPEHHOM (QeAepalbHbIM 3aKOHOM
NOPSAJIKE U YCTAaHOBJIEHA BCTYMMBIIKUM B 3aKOHHYIO CHIIy MPUTOBOpOM cyaa» (1. 1
cT. 49 Koncrutyuuu P®). Jlornyeckum ciecTBUEM JAHHOTO MPHUHIIUIA SBISIOTCA
3akperieHHble Koncturymnueit PO nonoxeHust o ToM, 4To0 0OBHUHSIEMBIN HE 00513aH
JI0Ka3bIBaTh CBOIO HEBMHOBHOCTH (M. 2 cT. 49), a HeycTpaHUMbIE COMHEHHUS B
BUHOBHOCTH JIMIIA TOJKYIOTCS B T0JIb3y oOBuHsieMoro (m. 3 cr. 49). Takum
o0pa3oM, MPUHIHUIIEI YTOJIOBHOTO IpaBa - 3TO OCHOBHBIE YCTOWYHMBBHIE MPABOBBIC
MOJIOKEHUS, KOTOpPBIE SBIIAIOTCS OCHOBOM JUIsi BCEX €ro HOPM U KOTOpBIE
ONPENENAI0T COAECPKAHUE YTrOJIOBHOIO IMpaBa B LEJIOM, a TaKK€ OTHEIBbHBIX €T0
UHCTUTYTOB. .2 CucTeMa yrojJOBHO-IIPABOBBIX IMPUHILMIOB W WX 3HAYCHUE
IPUHIUIT YTOJIOBHBINA MPAaBO 3aKOHOAATENHCTBO [[pMHIUIIBI YTOJIOBHOTO IIpaBa Kak
€ro HUCXOJHBIC, OCHOBOIONArammue, (QyHIaMEHTATbHBIE HIEU ECTECTBEHHBIM
0o0pa3oM COOTHOCSTCS C TPHUHIMIIAMHU TIpaBa W €ro OTIEIbHBIX oTpacieil. «B
LIEJIOM K€ MPU3HAHHOE Pa3/IelICHHE MPUHIIMIIOB YTrOJIOBHOTO IpaBa Ha oOlIue U
CHelMaJbHble, OCHOBHbIE U HEOCHOBHbIE, OOIIenpaBoBble (00muEe)
PEryJISITUBHBIE, HOCAT  NPEUMYLIECTBEHHO  JIOKTPUHAJBHBIM,  JIOCTATOYHO
OTOPBAHHBIA OT 3aKOHOJATEIHHON MPAKTUKHA XapakTep U MOTOMY HE MOTYT OBITh
HEINOCPEACTBEHHO B HEM UCIIOIB30BAHbD). B CBSA3M C TE€M, YTO peUb UIET O CUCTEME
MPUHIIMIIOB  YTrOJIOBHOIO TIpaBa Kak «OCHOBHOW» M «BE€YHOW» OTpacCiu
POCCHIICKOro Ipasa, CJIEeI0BaTENIbHO, IpOo0ieMa €€ BBISIBICHHS BKJIKOYAET B ce0s

CICAYIOIMMNE OCHOBHBLIC ACIICKThI: daHHAsA CHCTEMaAa - 39TO CHCTCMaA IIPHUHIMIIOB
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VIOJIOBHOT'O TIpaBa, a HE HA3BaHHBIX TAKOBBIMH MPUHILUIIOB YTOJOBHOIO
3aKOHO/AATeNbcTBA. MIMEHHO 1O HSTOM NpPUYMHE OHAa OTpakaeT TPU YPOBHS
MPUHIMIIOB, K  KOTOPHIM  OTHOCSTCSI:  YrOJIOBHOE  TMPaBO, YrOJOBHOE
3aKOHO/ATEIbCTBO W OT/ACJIbHBIE KATETOPUU W HMHCTUTYTHl YTOJIOBHOTO MpaBa
(3aKOHOJATEeNbCTBA). YKa3aHHasE CHUCTeMa CYIIECTBYET TOJBKO B CBSI3U C
MpPEeAMETOM YTOJOBHOTO IpaBa, MHA4Ye TaKWUe MPUHIMUIBI HEe OyayT oO0jagaTh
COOCTBEHHBIM  YT'OJIOBHO-TIPABOBBIM  cojiepkaHueM. (Cxema  MPUHIIMIIOB
YrOJOBHOTO TMpaBa JOJDKHA OTPakaTh HE TOJBKO BHYTPEHHIOI CTPYKTYpYy U
COJIep>KaHKME TaKUX MPUHIIMIIOB, HO U BHEIIHUE CBSI3U MEXKAY HUMHU U YKa3aHHBIMU
dbopmamMu OOIIECTBEHHOTO CO3HAHUS, TaK KaK 3Ta CUCTEMa MPUHIIUIIOB BXOJWT B
CTPYKTYpY OOIIECTBEHHOTO M IMPaBOBOro co3HaHus. «Cojep)kaHue COIUATBHOM
CIIPaBEJIJIUBOCTA KaK OJHOM W3 IEHTPAJbHBIX KAaTerOpui OOIIECTBEHHOTO
CO3HaHMs, B KOHEYHOM CYETE, 3aBUCHUT OT KOHKPETHBIX COIMAIBHBIX YCIOBUM
peagpHOTO OOINEeCTBA, OT TMOBEISHUS JIIOACH W TeX COIHAIBHBIX (IyXOBHBIX U
MaTepHaIbHbIX) IIEHHOCTEH, KOTOPhIE CO3JJal0TCS TAKUM TTOBEJIEHUEM, OTHOIICHUN
YJIEHOB OO0IIecTBa MEXIy CcOOOH 10 TOBOAY YKa3aHHBIX II@HHOCTeW. MHbIMU
CJIOBaMH, coJiep)KaHue KaTeropuu «coluabHas CIIPaBEJIJTUBOCTHY
00yCJIOBIMBAETCS COIMAIBHBIMUA IIEHHOCTSIMH M TOBEJICHHUEM JIOJICH PEeaJIbHOTO
obmectBay. IIpencraisercs, 4To UMEHHO TIOTOMY COJEpP)KaHUE CIPABEITMBOCTH
KaK TPUHIMIIA  YIOJIOBHOIO mpaBa  (IIpaBOCO3HAHMS)  OOYCIOBIMBACTCS
colepKaHUEM KaTEropuM «COIMaJbHAs CIPABEIJIMBOCTL» MPUMEHHUTEIBHO K
MpEeMETy YroJIOBHOTO IIpaBa: IMPEAMETY YIrOJIOBHO-TIPABOBOM OXpaHbl H
OOIIIECTBEHHO OINACHOMY IIOBEACHHIO, TaK KaK TIOCIICIHHUE SIBISIOTCS OYCHB
BOXHBIMU COIUAIBHBIMUA IEHHOCTAMH, a TakKe€ pPa3HOBUIAHOCTHIO TMOBEICHUS
mojel peanbHOro obmiectBa. [lo3TOMy M HPUHIMN CHPaBEIIMBOCTH, KOTOPBIM
SBIsSETCS HauOojiee HACBHIMIEHHBIM W IIHPOKMM B  COIMAJIBHOM  IIJIaHE
MpeonpeiesiseT CoAep)KaHue MPUHIIMIIOB PaBEHCTBA M TyMmaHu3Mma. [lpuHiumn
pPaBEHCTBAa B CBOIO ouepeab OOYCIOBIMBAET OCHOBAHHWS IMPUHITMIIA BUHBIL. Benb
MOCJICTHUM €CTh HE UYTO MHOE, KaK CYOBeKTUBHOE (BHYTPEHHEE, IICUXOJIOTHUECKOR)

OCHOBAaHME PABEHCTBA TpaXJaH B YrOJIOBHOM IMpaBe. B cBsA3M € TEM, 4TO
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YTOJIOBHO-TIPABOBOE  COJECPKAaHUE  CIPABEIJIMBOCTHU MOXET OBITh U  HE
WCUEPIIAHHBIM B MPUHIUANAX PABEHCTBA U TYMAaHU3Ma, HE MCKIIIOYAETCA U MPSIMOE
BJIUSIHAE CHOPABEIJIMBOCTA HA MNPUHUHUI 3aKOHHOCTH. OTMETHM TaKkXke, 4TO BCE
coJiep>KaTeNibHbIe TPUHIIUIBI YTOJOBHOIO TMpaBa (CIpaBeJIMBOCTH, PABEHCTBA,
BUHHl M  TyMaHW3Ma)  BO3ACHCTBYIOT Ha  COJIEpXKAHHUE  YTrOJOBHOTO
3aKOHOJATENbCTBA TOJBKO 4Yepe3 TMOCPEACTBO (opmanbHOro (ciay:keOHoro,
(GYHKIIMOHAIPHOTO) TPUHIUNA 3aKOHHOCTH. YTOOBI BBICTyNaTh OCHOBHBIMH,
dbyHIaMEHTaTbHBIMU ~ WJESIMUA  YTOJIOBHOTO  3aKOHOJATENILCTBA,  MPUHIIUITBI
YTOJIOBHOTO MpaBa KaKk MHUHUMYM JOJDKHBI MOJYYUTh B HEM CBOE OTPa)KE€HHUE.
CnenoBarenbHo, 0€3 3aKkperyieHMss B YTOJIOBHOM 3akoHE (YTO M o0pasyer
CYIIHOCTh TMPHUHIIMIA 3aKOHHOCTH) MPUHIIMIBLI YTOJOBHOT'O IpaBa TMOMPOCTY HE
MOTYT COCTOSITbCSI KaK NMPUHLMIIBI YTOJIOBHOIO 3aKOHOAATeNnbcTBa. «Co31aBaemMoe
JUISL OXpaHbl HaOOoJIee BaXKHBIX OOIECTBEHHBIX OTHOIIEHUH (TIpeMETa YrOJOBHO-
IIPaBOBOM OXpaHbl) OT OOIIECTBEHHO OMACHOTO TOBEIEHHUS JIOACH YroJOBHOE
3aKOHOJATENIBCTBO UMEHHO TIOITOMY M BOUpAeT B ce0sl COAEpKaHUE ITUX JIBYX
colMalibHbIX (heHOMeHOB. BmecTe ¢ TeM GopMupoBaHue copep kaHusi yroJIOBHOTO
3aKOHOJIATENIbCTBA MPOUCXOAUT MPHU 0€3yCIOBHOM BIUSHUU Ha JIaHHBIN MPOIIECC
uzeil 00IIeCTBEHHOTO MPAaBOCO3HAHUS: CIIPABEIMBOCTH, PABEHCTBA U TYMaHU3Ma,
BUHBl U 3aKOHHOCTU. [[OTOMY M HpPUHUHUIBI YTOJOBHOTIO 3aKOHOJATEIbCTBA HE
MOTYT HE OTPaXKaTh COJIEPKAHHE YKA3aHHBIX WUJEU MPUMEHUTEIBHO K MPEAMETY
YTOJIOBHO-TIPABOBOM OXpaHbl M OOIIECTBEHHO omacHOMY mnoBeiaeHuto. He moryr
OHM TaK)X€ HAXOJWUThCS U BHE TPAHUIl YTOJOBHOI'O 3aKOHOAATENbCTBa». 2. Bumsl
YTOJIOBHO-TIPABOBBIX MPUHLMIIOB W HX pealu3alus B HOPMax YroJOBHOIO
3akoHoaaTenbcTBa Poccuiickoit ®enepanuu .1 Ipunnun 3axkonHocty IlpuHiun
3aKOHHOCTH cojJepxkurcs B cT. 3 YK P®, cormacHO KOTOpPOW: «IIPECTYMHOCTH
JIeSHMSI, a TAaKXKE€ €ero Haka3yeMOCTb M WHbBIE YTrOJIOBHO-IIPABOBBIE MOCIIE/ICTBUS
OonpeAensoTcs ToNbKO HacTtosmuM Konekcom. [IpuMeHeHne yroJoBHOrO 3aKOHa
[0 aHAJIOTUM HE JIOMYCKAaeTCs». . TOYHOE COOTBETCTBHME HOPM YTOJOBHOTO IpaBa
Konctutynuu P®, a Takxke TIOJOXKEHUAM MEXKIYHAPOAHBIX JOTOBOPOB,

BCTyNnuBIIMM B cuiny B P®. . IlpuHsATHE HOPM YrOJOBHOrO IIpaBa TOJIBKO
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®denepanbHbIM 3aKOHOM. . [loNHYI0 KOIM(UKALKIO YroJOBHO-TIPABOBBIX HOPM. .
SICHOCTP YETKOCTh 3aKOHOJATEIBHBIX KOHCTPYKLHWW, KOTOPBIE HCKIIOYAIOT
HEO/JHO3HAYHOE UX T[OHMMaHHEe M mnpuMeHeHue. . OOg3aTENbHOCTh HOPM
yrOJIOBHOT'O MpaBa Kak JJig BCEX JIMILI, NpeObIBaloUX Ha Teppuropun PO, Tak u
JUISl TPaBONPUMEHUTENBHBIX OpraHoB. . Henomyienne npuMeHeHus 0 aHaJI0TUn
YTOJIOBHO-MIPABOBOM  HOPMBI K  JESHUSIM, CXOAHBIM C MPECTYIUICHUEM,
OpeayCMOTPEHHBIM B ofHOM u3 crareii YK P®. Bosbmioe 3HaueHue B jene
yrOJIOBHO-TIPABOBOM OOpPHOBI C MPECTYNHOCTHIO HMMEET NPHUHIIMI 3aKOHHOCTH,
koTopbiid 3akperuieH B Koncturyuun P® u YK PO®. Tak, B cr. 54 Konctutyuuun
YKa3bIBaETCS, UTO «HUKTO HE MOKET HECTU OTBETCTBEHHOCTb 3a AESHUE, KOTOPOE B
MOMEHT €r0 COBEPILIEHUS HE MPU3HABAJIOCh MpaBoHapymeHuem». Yactb 3 cr. 15
KoHcTuTynMM  ycTaHaBIMBaeT  BaXHOE  MPaBWIO:  «3aKOHbl  IMOJJIEXKAT
opuIATBHOMY OITyOJINKOBAHUIO. HeonyGnukoBanHbie 3aKOHBI HE
OpUMEHAIOTCS». M3 3TOro cimemyeTr, 4To YrojaoBHas OTBETCTBEHHOCTbH MOKET
HACTYMUTh TOJBKO HAa OCHOBE OIMYOJWKOBAHHOI'O YTOJOBHOTO 3aKOHA, 3HATh O
KOTOPOM TpaKJjaHEe UMEIOT BO3MOKHOCTb, U TOJIBKO 3a JIESTHUE, KOTOPOE B MOMEHT
€ro COBEpILICHUS MPEeIyCMaTpUBaIOCh YIOJIOBHBIM 3aKOHOM. Peanuzanusi 3TOro
MOJIOXKEeHUSI, OECCTIOPHO, JOJKHA COJICMCTBOBATH YKPEIJICHUIO 3aKOHHOCTH. DTO
O3HAYaeT, YTO HE JOJDKHO OBITh 3aKOHOB, YCTAHABIMBAIOIIUX YTOJOBHYIO
OTBETCTBEHHOCTh, KpoMe YK P®. Ilostomy BCce H3MEHEHHS B YIOJIOBHOM
3aKOHOJATEJILCTBE JOJKHBI BHOCUTHCA B YK P®. Bce rpaxnane, CieaCTBEHHbBIC
Oprabl W CyAbl IIPU ONPEAECICHUH YLOJOBHOM OTBETCTBEHHOCTH JOJIKHBI
pykoBoacTBoBaTbCsl TOJabko YK P®. B cayuasx pacxoxaenus HopM YK u
Konctutynnun P® mnpsamoe AelCTBUE MOJDKHBI UMETh MoyioxkeHus KoHcTuTynuu
P®. IIpyHOMD 3aKOHHOCTH O3HA4YaeT TAKXE, YTO YTOJIOBHBIE 3aKOHBI JIOJIKHBI
COOTBETCTBOBATh PEAIBHBIM  COLMAJIBbHO-TIOJIMTUYECKUM H  SKOHOMHUYECKUM
YCJIOBHUSIM U3HU POCCHUUCKOTO OOIlECTBa, T.€. OBITh COLMAIBLHO OOYCIIOBIICHBI.
[IprHIMIT 3aKOHHOCTH 03HAYaEeT TAaKXKe, YTO YTOJIOBHAs OTBETCTBEHHOCTH JOJIKHA
HAacTynaTb B TOYHOM COOTBETCTBUHM C JICMCTBYIOIIMM 3aKOHOM. Henb3s

IIPUBJICKATb K erJ'IOBHOﬁ OTBCTCTBCHHOCTH  3a ,HCIZCTBPI)I, npsamMo  HEC
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MPETyCMOTPEHHBIE YTOJIOBHBIM 3aKOHOM. I[IpMMEHEHHE YroJOBHOIO 3aKOHA IO
aHaJOTHH, OTMEHEHHOW B 1958 r., HE MOMKHO TONMyCKaThCs. «3ampeT aHaJIOTHU
MMEET B BUJY 3alPET aHAJIOTMU 3aKOHA U TOJIbKO. [103TOMY BIIOJIHE BO3MOXKHA, a B
OMpENICICHHBIE  MOMEHTHI  NPABONPUMEHEHHS M  HeoOXoauma  aHaJorus
MPaBONPUMEHUTEIBHBIX  AKTOB,  KOTOpas  HE  BBIXOAUT 32  PaMKH
MIPaBONPUMEHUTENBHBIX Mpeanucannii. Takoe MNOJOKEHUE MOKET BO3HUKHYT,
HaNpuMep, MPHU OLIEHKE OIEHOYHBIX NMpU3HakoB. K npumepy, OLIEHOUHBbIN MPU3HAK
CKPYMHBIM yiIep0», YCTAaHOBJICHHBIH B Ka4eCTBE KOHCTUTYTUBHOTO MPU3HAKOB
HerpaBOMEpHBIX jAeicTBuil mpu OaHkporctBe (cT.195 YK P®) BrnomHe moxet
OBITH MIPUPABHEH MO MPU3HAKAM, KOTOPBIMHU €TI0 HaJEIUJ MPaBONPUMEHUTENb, K
TaKOMY € OIICHOUYHOMY OOCTOSTENbCTBY MpeaHaMepeHHOro 6ankporcTBa (cT.197
YK P®), Tem Gonee uTro mpecTyIUIEHHUs B BHJE HEMPABOMEPHOTO OaHKPOTCTBA
SBJSIFOTCA  OAHOBHJAOBBIMUY». IIpeacraBisieTcsi, YTO NPUHLMI 3aKOHHOCTH
COEPKUT N1Ba uckirodyeHus. llepBoe uckmtouenue comepxutrcsa B 4. 3 cr. 12 YK
P®, rae ycraHoBieHO, 4TO CyOBEKT IMOAJIEKUT YTrOJOBHOW OTBETCTBEHHOCTH HE
TOJNbKO B cwiay npeanucanuii YK P®, HO W Korma Takoe TOJOKEHHE
PEeyCMOTPEHO MEXAYHAPOJIHBIMU JOTOBOpaMU. TakuMm 00pa3oM, HE TOJIBKO
YrOJOBHOE 3aKOHONATeNbCcTBO PD, HO M HOPMBI MEXAYHAPOAHBIX MAKTOB MOTYT
co3laBaTh HETaTHBHBIE TIOCIEACTBUSL Il CcyObekTa. BrTopoe wuckitoueHue
UMIIEpaTUBHO ycTaHOBIEHO B 4. 3 cT. 331 YK P®. Cornacno Hopme cratbu 331
YK P® B BoeHHOE Bpemsi Wiad B 00O€BOM OOCTaHOBKE MOXET JCHCTBOBATh HE
YronoBHbll kKojekc PO, a n”HOE 3aKOHOAATENIBCTBO - 3aKOHOAATEIBCTBO BOEHHOIO
BpeMeHU. B 3aximiodeHwe OTMETHM, YTO MCKIIOYEHHUS H3 OOIIero MpUHIUIA
3aKOHHOCTH BOBCE HE KOJEOIIOT €ro YHHMBEpCaJbHBIM cTaryc, a, HaoOOpoT,
MOTYEPKUBAIOT  HE3BIOJEMOCTh TPHUHATBIX 3aKOHOYCTAHOBJICHUH, BEPHOCTH
MPUHIMIAM  MEXAYHAPOAHOTO OOIIECKUTHS UM  CTPEMIICHHE TOCyAapcTBa
MaKCUMaJIbHO 00€30MacUTh CBOMX TpaXKJaH OT MPECTYNHBIX MOCATATEIbCTB C
Y4E€TOM COOTBETCTBYIOIIEH OOCTAHOBKE COBEPILICHUS MPOTUBOINPABHBIX ACSTHUU. .2
[IpuHIMIT paBeHCTBa Trpa)kaaH nepel 3akOHOM [IpMHIMI paBeHCTBA Tpa)xIaH

nepes 3aKOHOM, KOTOpeI copepxutca B cr. 4 YK PO, koHkperusumpyer
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npoBo3riameHubie ¢r. 19 Koncturyuun P® paBeHCTBO BceX rpaxaaH Mepen
3aKOHOM, NMTPUMEHUTENBHO K JIUIaM, COBEPIIMBIINUM MpecTyIuieHusa. OHa BBITEKAET
13 TOJIOKEHMM, 3aKperyieHHbIX B CT. 27 Bceobmeit [exinapanuu mnpaB 4elioBeKa,
cT. 26 MexayHapogHOrO TMaKTa O TPaXJAHCKUX M MOJUTHYECKUX IMpaBax,
OTHOCSIIMXCS K IpaBaM 4esioBeka U rpaxaanuHa. llomoxenusa ct. 4 YK PO B
OJIMHAKOBOM CTENEHU PACIPOCTPAHSIOTCA HA BCEX JIMI, COBEPIIMBIINX
npecrymuieHue Ha  teppuropun  Poccuiickorn  @enepanuu, U Ipaxaad,
COBEpIIMBIIMX TMPECTYIUICHUE 3a TpaHUIed, HO TMOMJIEKAIUX YrOJOBHOM
oTBEeTCTBEHHOCTH N0 YK P®. «lIpuHIMI paBeHCTBA Tpa)kJiaH Mepel 3aKOHOM
03HAYAET, BO-TIEPBBIX, PABHBIE OCHOBAHUS KPUMHUHAIU3ALNMA U JEKPUMHUHATU3AIUN
mo  OOIICCTBEHHOW OMACHOCTH  JICSIHUH, HE3aBUCUMO OT  JIMYHOCTHBIX
XapaKTEPUCTUK CYOBEKTOB, MPEXKIE BCETO OT MX CIYXEOHOTO, MAaTepUaIbLHOTO
MOJIOKEHUS, pachl, HaIlMOHAJIBHOCTH, MOJIOBOM MPUHA/JIC)KHOCTH,
BepoucnoBenanua. Bo30yxkiaeHue HEHAaBUCTH JUOO BpaXIbl, a TaKke Ha
YHIDKEHHE JOCTOMHCTBA YEJIOBEKa JMOO TPYIIbI JUI[ aHTUKOHCTUTYIMOHHO H
HakazyeMo 1o cT. 282 VK P®. PaBHOW j0/bKHa OBITh KpUMHHAIH3ALMUSA U
HAKa3yeMOCTh MOCSTAaTeNbCTB HA COOCTBEHHOCTh, M YKOHOMUYECKHUE OTHOIIEHUS
Bcex ¢opm coOctBeHHOCTH». B 4. 5 c1. 46 YK P® o mrpade ckazaHo, 4To B
Clly4ae 3JIOCTHOTO YKJIOHEHHs OT yIjaThl mrTpada, Ha3HAYeHHOTO B KadeCTBE
OCHOBHOI'0O HAaKa3aHWs, OH 3aMEHSETCS B IpeAeax CaHKLUHUH, NMPEeIyCMOTPEHHOMN
COOTBETCTBYIOMIECH cTarhelt OcoOeHHOW dacTm Hacrosmero Kopekca, m3 dero
ClenyeT, 4YTO 3aMeHa ImTpada IUIIeHHEeM CBOOOIBI HE JIOMyCKaeTcs. ITO
MIOJIOKEHNE TOAKPEIUISIET MPUHIMUIT HE3ABUCUMOCTH YTOJIOBHOW OTBETCTBEHHOCTH
OT UMYILIECTBEHHOI'O IMOJIOXKEHHUS JINIA, COBEPIIMBIIETO NPECTYILICHUE, 4 HEPEIKO
U OT €r0 JOJKHOCTHOI'O TMOJIOKEHUS, MOCKOJBKY NOCJIEIHEE B3aUMOCBS3aHO C
uMytecTBeHHbIM. CyTh 3TOTO B TOM, YTOOBI JIUII0, 3aCTy’)KHBAIOIIEE HAKa3aHUE B
BUJIC JIMIICHUS CBOOOABI, B CHJIY CBOMX HMMYIIECTBEHHBIX W JIOJXKHOCTHBIX
MPEUMYIIECTB HE MOIJVIO OTKYNHUTBhCS OT JUIIEHUs cBoOoabl mTpadgoMm. «B
MPOLUIOM HE TOJBKO JIMIA M3 BBICHIEH MAPTUMHOM 3JUTHI, COBEPLIMBIINE TAKUE

MNPCCTYIUVICHUA, KaK XHUIICHHUC IOCYAapCTBCHHOIO U 06IHCCTBGHHOFO HMMYyHICCTBA,
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MOJIy4YeHHE  B3SITOK,  3JO0YNOTpEOJEHUE  CIy>KEOHBIM  IOJOXXKEHHEM,  He
[IPUBJICKAJIIUCH K YIOJIOBHOM OTBETCTBEHHOCTH. J[ake 4iIeHbl KOMMYHUCTUYECKOU
MapTHH HE MOTJIM OBITh apeCTOBaHbI 0€3 coriacusi NapTUIHHBIX OpraHoB. M3BeCTHBI
Clly4au, KOrjJa He MPUBJIEKAIUCh K YrOJIOBHOM OTBETCTBEHHOCTH 3HAMEHUTHIE
CIIOPTCMEHBI, COBEPIIMBILINE TSKKUE MpecTyIuieHus. Takas IpakTUKa o3Hadasia
SBHOE€ HEPAaBEHCTBO B IPABOBOM OLEHKE MOBEACHHUS U TMOCTYNKOB Pa3IUYHBIX
monein». B YK P® nosBunace HoBemna - crates 300, ycraHaBiauBaromias
HaKa3aHUE 3a HE3aKOHHOE OCBOOOXKJIEHHE OT YrOJOBHOM OTBETCTBEHHOCTH JIMIIA,
[0JI03PEBAEMOI0 WJIM OOBUHSIEMOTO B COBEPIICHUM MPECTYIUIEHUS, TPOKYPOPOM,
cileloBaTeleM WM JIMIOM, MPOU3BOASIIMM Jo3HaHue. Takum oOpazowm,
pabOTHUKH MPABOOXPAHUTENBHBIX OPTaHOB HECYT OTBETCTBEHHOCTh HE TOJIBKO 32
NpUBJICYEHNE K OTBETCTBEHHOCTH 3aBEJIOMO HEBHHOBHOTO JIMIIA, HO H 3a
HE3aKOHHOE OCBOOOXJEHHE OT OTBETCTBEHHOCTH JIMI[A, COBEPIIMBILIETO
IPECTYIUICHHE, HE3aBUCHMO OT 3aHUMaeMoro uMm nosoxeHuss. CoderaHue B
IPAKTUYECKOM  JESATEIBHOCTH  [PAaBOOXPAHUTEIIBHBIX OpPraHOB  peaIU3aluU
IPUHIMIIOB 3aKOHHOCTH M PaBEHCTBA IpakJaH IEpe] 3aKOHOM XapaKTEPHO UL
IIPAaBOBOr0 ToCyAapcTBa. BO3HHMKAaeT BOIpOC: HE INMPOTHUBOPEYUT JIM IPUHLUIY
paBeHCTBa TIpaxJaH TIepeJ 3aKOHOM YCTaHOBJIEHHE 0CO0Oro Tmopsjaka
IPUBIICYEHNUS K YIOJOBHOW OTBETCTBEHHOCTH BBICIIMX JIOJDKHOCTHBIX JIMIL
rocyJapcTBa, JCMyTaTOB 3aKOHOJATENIbHBIX OpraHoB, cynei? «ObecneueHue
HOpPMaJIbHOM pPAa0OTBl M HE3aBUCHMOCTH JIMI[, 3aHATBIX IOJUTUYECKON WIH
CyIeOHON JesTeNbHOCThI0, TpedyeT co3gaHus ocoboro monoxeHus. Hemnbss
JOIYCTUTh, YTOOBI IO MOJO3PEHUI0 WIM MHOI/A I10 JIOKHBIM JIOHOCAM CYZAbS WIH
JemyTaT OTCTPAHSJICS OT paboThl, MOJABEPrayics NpolecCyalbHOMY NPUHYKICHHIO,
B TOM UHCl€ U apecTy. B monutnuyeckoil 6oppOe BO3MOXKHBI pa3IHYHbIC
NPOBOKAIlMU, TOMBITKM JIOOBIM  CIIOCOOOM  MPEKpPaTHUTh  MOJUTHUECKYIO
AESITENbHOCTh KaKOro-mu00 OOIEeCTBEHHOTO NesTelNs, AUCKPEIUTHPOBATH €ro B
riazax obuiectBa. [loaToMy monokeHue, yTo 0€3 Corylacus COOTBETCTBYIOIIETO
3aKOHOJATEJIBHOIO OpraHa JenyTaT HE MOXET OBITh NPHUBJIEYEH K YIOJOBHOM

OTBCTCTBCHHOCTH, BIIOJIHC 00OCHOBAHHO M 00ECIICUNBACT ACIIyTaTaM YBCPCHHOCTD
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B BO3MOXHOCTH AaKTHUBHO OCYIIECTBISITh CBOM (YHKIIMHM B COOTBETCTBUMU C
TUYHBIMU yOoexaeHusaMu. Cylibsl TakKe JTOJDKEH OBITh YBEPEH, UTO OH HE MOXKET
OBITh apecTOBaH, MOJBEPTHYT IOMPOCY, OOBICKY M T.M. 0€3 corjacusi BBICHIUX
cyneOHbIX opraHoBy. [IpencraBisercs, 4T0O UMMYHUTET JICMyTaTOB, CyJAeH TOKEH
PacCIpOCTPaHATHCA TOJIBKO Ha MX CIYKEOHYIO NesITeNbHOCTh. UTO ke KacaeTcs
TaKuX OOIEYTOJIOBHBIX MPECTYIUICHHUM, KaKk YOUICTBO, M3HACUIIOBAHUE U T.II., BCE
rpakJiaHe HE3aBUCUMO OT 3aHUMAEMOTO TMOJIOKEHUSI JIOJDKHBI TMPHUBICKATHCS K
OTBETCTBEHHOCTHM Ha pPAaBHBIX OCHOBAaHUSX B COOTBETCTBUHM C TPUHIIUIIOM
paBEHCTBAa BCEX Tepes 3aKOHOM. OTOT BOMPOC TpeOyeT 3aKOHOAATEIHLHOTO
pemenus. 2.3 Ilpunnun Buabsl «lIpuHIIMIT BUHOBHOM OTBETCTBEHHOCTHU
npearnoyiaraeT, 4YTo Kak Obl HU OBUIM TSDKEJIBl HACTYIHBIIHNE BpPEJIHbBIC
MOCJIC/ICTBUS, KaK Obl HU OB OMmaceH croco0 aeicTBuii (6e3melicTBus) 6€3 BUHBI,
OHM HE BMEHSIOTCSI B OTBETCTBEHHOCTH JIMIly, MX MpPUYUHUBIIEMY». «[IpuHImm
BUHBI B YrOJOBHOM IIpaBe UIpaeT, MoKalyi, HanbOojee BaXHYIO POJb, TaK Kak
omnpeseNsieT CyObeKTUBHBIE BO3MOKHOCTH WHJIMBHJIA TMPUHUMATh pEIIEHUE O
BapUaHTe MOBEJICHUS U 00BEKTHUBHO-CYOHEKTHBHBIE BO3MOKHOCTH
NPaBONPUMEHUTENI HA3HA4aTh BUHOBHOMY MEpPY PpEIPECCHH ONPEAEIICHHOM
CTENEHU IKECTOKOCTU. [IpMHLIMI BHUHBI JIEKUT B OCHOBE CIPABEIJIMBOIO
Ha3HAUYECHUS] HAKa3aHUs, IPUMEHEHUE UHBIX MEP YTOJOBHO-IIPABOBOM M YrOJIOBHO-
IPOIIECCYaNbHON PENPECCUy, MPUMEHEHHE HOPM 00 OCBOOOKIEHNUHU OT YrOJOBHOM
OTBETCTBEHHOCTH WM Hakazanus u T.A.». Crtateas 5 YK P® ycranaBiauBaet
CIEAYIOIINE BaXHEUIIWE [JIs MPABONPUMEHUTEIbHOW NPAKTUKU TOJIOKEHUS:
«JIu1o TMOMIEKUT YroJIOBHOM OTBETCTBEHHOCTH TOJIBKO 3a T€ OOIIECTBEHHO
omacHble JeHCTBUS (O€3MeHCTBUA) M HACTYNUBIINE OOIIECTBEHHO OMACHbBIC
MOCJEACTBUSA, B OTHOILIEHHH KOTOPBIX YyCTaHOBJEHAa €ro BHUHA. OOBEKTHUBHOE
BMEHEHHUE, T.€. YTOJOBHAsA OTBETCTBEHHOCTh HA HEBMHOBHOE NMPUYMHEHUE BpE/a,
He Jonmyckaercs». « BuHa - 3To ncuxuieckoe OTHOIICHUE JINIA K COJEIHHOMY UM B
dbopme ymbiciia 1100 HeoCTOpOoKHOCTU. OHa claraeTcsi U3 MHTEJUIEKTYalbHOTO U
BOJIEBOT'O KOMIIOHEHTOB. be3 yuactusi co3HaHUSI U BOJIUM OOBEKTUBHO BPEIOHOCHOE

nerictBue (0€31eMCTBUE) OKa3bIBA€TCS CPOJHHU TOBEACHHUIO IO BIHUSHUEM
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HEMPEeoJOJMMON CHUJIBI B BUJIE CIYyYalHOTO CTEYEHUs OOCTOSITENhCTB. B Takom
COCTOSIHUU JIMIIO JIMIIEHO CBOOOJBI MEXKAY MPECTYNHBIM M HEMPECTYMHBIM
noBegeHueM.  HeBuHOBHOE,  ciydailHoe — NpUYMHEHUWE  BpeAa  JIUIICHO
CyOBEKTUBHOTO  OCHOBAaHUSI ~ yrOJIOBHOM  OTBETCTBEHHOCTHU, CTOJb K€
0053aTeJIbHOr0, KaK 1 00BEKTUBHOE OCHOBAHHE - OOIIECTBEHHO OIACHOE JCHCTBHE
(Oe3nmeiicTBue), MNPUYMHHUBIIEE BpEIHbIE MOCIEACTBUS». HWrHopupoBanue
NICUXUYECKOTO0 OTHOIICHUS JIMIla K COBEPUICHHOMY OOIIECTBEHHO OMacHOMY
JIESTHUIO TIPU BO3JIOKEHUU OTBETCTBEHHOCTH 3a COJICIHHOE SIBISIETCS O0OBEKTUBHBIM
BMCHCHHUEM - TpyObIM HapyIICHWEM TNPUHIIMIA BUHBL. [IpHHIMI BHUHBI, WHAYE
HA3bIBACMBIN MPUHITUIIOM CYOBEKTUBHOTO BMEHEHUS, O3HAYaeT, YTO YTrOJOBHAS
OTBETCTBEHHOCTh MOJKET HACTYIIUTh TOJBKO TPU HAJUYUU OINPEICISHHOTO
NICUXUYECKOTO OTHOIIEHUS JIUIa K CBOUM JICMCTBUSAM, HOCSIIUM XapaKTep
OOIIIECTBEHHO OMACHBIX M MPUUYUHSAIONIUM BpeJ] MHTEpecaM JIMYHOCTH, OOIIecTBa
Wi TocyaapcTBa. Pasnmuunbie ¢GopMBl BUHBI M HMX CTENEHb BIUSIOT Ha
KBATM(UKAIIMIO TIPECTYIUICHUS M Ha pa3Mep HakazaHus. [I[puHIUI cyOeKTHBHOTO
BMEHECHUS TPECTABIACTCS UCKIIOYUTEIHHO BaXXHBIM. B mpomuioM 0O0bEKTHBHOE
BMECHEHHE OBLJI0O H3BECTHO YrOJOBHOMY TMpPaBy MHOTHUX CTpaH. OJIEMEHTHI
O0OBEKTUBHOTO BMEHEHHMsI COXPAHSIOTCS M B HACTOAIIEE BpeMs B aHTIHUHCKOM
YyrOJIOBHOM MpaBe M B IpaBe psja Pa3BUBAIOIIUXCS rocyaapctB. [IpumeHsioch
00BEKTUBHOEC BMEHEHHE M B COBETCKMU mepuoia. «BuHa B dopme ymbicia Wi B
MPEAYCMOTPECHHBIX 3aKOHOM CIIy4asX HEOCTOPOXKHOCTH SIBIISETCS HEOOXOIMMBIM
YCJIOBUEM YTOJIOBHOM OTBETCTBEHHOCTH. B KaXXJIOM KOHKPETHOM Ciyyae
HEOOXOIUMO YCTAaHOBHTh HWMEHHO Ty (OpPMYy BHHBI, KOTOpas MpeIycCMOTpPEHA
YIOJIOBHBIM 3aKOHOM. Tak, €cilid OTBETCTBEHHOCTb YCTAHOBJEHAa TOJBKO 3a
YMBIIIJIEHHOE TPUYUHEHUE Bpeaa, HampuMmep 3a MPUUYMHEHHE JIETKOro Bpenaa
310poBbio (cT. 115 YK), yronoBHasi OTBETCTBEHHOCTh 32 MPUYMHEHHUE MTOJ00HOTO
Bpella MO0 HEOCTOPOXHOCTU HE MOXKET MMeThb MecTo». CiydailHOE€ NMpUUYMHEHUE
Bpela, KakuM Obl 3HAYUTEJIbHBIM OH HHU OBbUI, HE JOJDKHO BJI€UYb YTOJOBHOM
OTBETCTBEHHOCTH, XOTS B ONPEACICHHBIX CIydasX HE HCKIIOYaeT TpakIaHCKO-

HpaBOBOﬁ OTBETCTBEHHOCTH. HeBUHOBHOE INPpUYWMHCHUC BpClaa 4Yalue BCCIro
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BCTpEYaeTCsl IPHU TPAHCIOPTHBIX MpaBOHApyILIeHUsAX. Tak, K IpUMepy, BOAUTED,
cOoOI0aBIIMI BCE MpaBUja ABMKEHUS M COBEPIIMBIIMI Hae3] Ha Nenexoja,
JOIYCTUBUIETO IpyOyI0 HEOCTOPOKHOCTD MPU MEPEXOJIE YIUILIbI, HE TOKEH HECTH
YrOJIOBHYIO OTBETCTBEHHOCTb, AK€ €CJIM PEe3yJbTaTOM Haes/la sIBUJIach CMEpTh
norepneniiero. «Yaie Bcero, ¥ 3TO U 3TO B OOJbIIEH Mepe Kacaercs aKTOB
MIPECTYITHOTO MOBEACHUS. Yenosek COBEpILIAET LeJIeHanpaBI€HHbIE
MOTHBUpPOBaHHbIE JeHcTBUA. OH TOHMMAeT He TOJBKO (aKT 3ampenieHHOCTH
NOCTYyIIKa, HO W TO, YTO €ro IMOBEJEHUE COLMAIBHO HEOAO0OpSIEMO U BIIOJIHE
peanbHO MOXET MPUYMHUTH Bpeld. MHorma cyOBeKT JOJKEH MpeACTaBisTh, YTO
coBepiaeMoe UM JeicTBue (0e3neicTBUE) MOXKET MPUUMHUTH BpEI, OJAHAKO HE
JKEJlaeT mpujiaraTh YCUJIUS MO3Ta, W3-3a XaJaTHOCTU WM JIPYTUX HEOMpPaBIaHHBIX
NPUYUH, UTHOPUPYET HEOOXOIMMOCTh B3BEIIMBAHUS MUHYCOB U IUIFOCOB CBOETO
noBeneHus. Takum oOpa3zoMm, JHIy HAJJIEKUT HECTH OTBETCTBEHHOCTh HE 3a
NOCTYIIKH, HE MPOLIEIIINE YePe3 €ro CO3HAHUE, a 3a ACSHUS, O KOTOPhIX OH 3HAal,
YTO OHM MOTYT TPHUBECTH K COLMAIBHO BPEAHBIM MOCIeACTBUAMY». O6001as
BOIIPOC O BHHE, CHI€JIaéM HEKOTOpPBIE BBIBOJBI. UENOBEK OTBEYAET HE 3a TO, UTO
CBOMMHU JACHCTBUSMU NMpUUYNHWI Bpel. HaHeceHue yiiep6a, KOHEYHO, HEMPHUSITHO.
OnHako HEBMEHSEMBIN NMPUYMHHUTENb Bpela YrOJOBHOW, Kak W JIIOOOW Apyroi,
OTBETCTBEHHOCTH HE MOJJEKUT. Takoe IOJOKEHUE ECTECTBEHHO, TaK Kak
HEBMEHSIEMbII HE OCO3HAET HEraTUBHOCTb CBOETO IOBEIEHMS, a ATOT MPU3HAK
CIYXXUT TJIAaBHBIM KpPUTEPUEM [Ji1 TMPUBICUEHUS JIMIA K OTBETCTBEHHOCTH.
CnenoBarenpHO, TpaXKJAHUH [JOJDKEH OTBEYaThb 3a TO, YTO €ro IOBEACHHE,
IIPUYMHHUBILIEE BPEJ, - €CTh UTOI €ro COOCTBEHHOU BOJIM U €ro co3HaHusA. OH HeceT
OTBETCTBEHHOCTh IIOTOMY, 4YTO TIOCYUTAJl BBITOAHBIM Juig cels, B yIepo
OOIIECTBEHHON  0€30macHOCTM  WJIM  O€30MacHOCTH  JIPYroro  4YeJjoBeKa,
YIIOBJIETBOPUTH COOCTBEHHBIE TOTPEOHOCTH MPOTUBOMPABHBIM crlocoboM. B3secun
IIPUOPUTETHI: COBEPIIATH NMPECTYIUIEHNUS WM HET, OH MPEANOYEN OCTAHOBUTHCS Ha
MEPBOM, XOT$ JIETKO MOKHO ObLJIO BHIOpaTh BTOPOW BapUaHT PElICHUSI MPOOJIEMBI.
3a Takoil CO3HATENIbHBIN BHIOOP, KOT/Ia YEJIOBEK COBEPIIMI UMEHHO TO, YTO XKejall

COBEPIINTH, CYOBEKT U MpeTeprieBaeT 370 Haka3zaHus. TakoW MPUHIUM, MPUHLIUI
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OTBETCTBEHHOCTH 33 OCO3HAHHBIN MOCTYMNOK, HA3BIBACTCS MPUHIMIIOM BUHBI, WU
WHaye MPUHIUIOM CYOBEKTHUBHOTO BMeHeHus. 2.4 Ilpunnun cnpaBenmuBoctu B
COBPEMEHHOM YI'OJIOBHOM 3aKOHOJATENIbCTBE POoCCHMU MPUHIMUIT CIIPABEIINBOCTH,
3akpemieHHbl B ¢cT.6 YK P®, rmacut «1. Hakazanusi u uHble MEpbl YTOJIOBHO -
MPaBOBOTO XapakTepa, NPUMEHSEMbIE K JIUIy, COBEPIUUBLIEMY IPECTYIUICHUE,
JOJDKHBI  OBITh CHpPaBEUIMBBIMU, T.€. COOTBETCTBOBATH XapakKTepy M CTEICHU
0OIIIECTBEHHON OMACHOCTH MPECTYIJICHUS, 00CTOATENIbCTBAM €r0 COBEPIIEHUS U
JIMYHOCTH €ro BUHOBHOTO. HUKTO HE MOXKET HECTHU YrOJIOBHYIO OTBETCTBEHHOCTD
BBl 32 OJTHO M TOXKE MpecTyIjieHue». HakazaHue M WHbIE MEpbl YrOJOBHO-
IPAaBOBOTO XapakTepa, MPUMEHSIEMbIe K JIMIY, COBEPIIUBIIEMY IMPECTYIUICHUE,
JIOJDKHBI OBITH CIIPaBEIJIMBBIMH, TO €CTh COOTBETCTBOBATH XapaKTepPy M CTEIICHU
0OIIIECTBEHHON OMAaCHOCTH MPECTYIUICHUs, 0OCTOATEILCTBAM €r0 COBEPIICHUS U
JUYHOCTH BUHOBHOrO. «lOpuanueckass cnpaBeIMBOCTh JaHHOTO IMPHUHIIUIA
3aKJII0YaeTcsl B TOM, UYTO HAKa3aHWE IPUMEHSIETCS K JIMIY, COBEPIIMUBIIEMY
npectymienre. OIHaKO B JaldbHEHIIEM NPUHUUII CHPABEIIUBOCTA HOCHUT
XapakTep pacnpeaenurTenbHblii. HakazaHue, WHbIE MeEpbl YrOJIOBHO-IIPABOBOTO
XapakTepa YYHMTHIBAIOT JIMYHOCTHBIE CBOKCTBAa BHMHOBHOrO. B 1aHHOM ciydae
UMEIOTC B BUAY 3aclyru CyObeKTa, €ro TMOCTIPECTYMHOE TOBEACHHE,
OPEANPECTYNHbIE  XapaKTEepUCTHUKUA JaX€ €ro BO3MOXKHAas 1OJib3a IS
rOCy/IapCTBEHHOTO OJylara B CHJIy OCOOBIX HHTEIUICKTYaJIbHBIX IMOTEHIIMAIOB
vHauBUIa». HUKTO HE MOXKET HECTH YrOJOBHYK OTBETCTBEHHOCTH IBAXKIbl 3a
OJIHO U TO K€ MpecTyIuIeHue. J[aHHOe MOJ0KEHNE MMEET BAaKHOE MPAKTUUECKOE
3HAYEHHUE B Ciy4asX, Korjga rpaxaaHuH P®, coBepmuBIIMN NPECTYIUUICHHUE 3a
TpaHUIC W TOHECIIMK TaM Haka3zaHue, oka3zaica B P®. Ero Hens3st cHOBa
MPUBJIEYb K OTBETCTBEHHOCTH, XOTS OBl M Ka3aJoCh, YTO TIOHECEHHOE WM
HAKa3aHUE CIMIIKOM MSATKOE M HE COOTBETCTBYET POCCUMCKHM 3aKkoHaMm. B
00CTaHOBKE pOCTa OpPraHW30BAHHOW TMPECTYIMHOCTH W €€ Pasiararoiero
BO3JICMCTBUS Ha OOIIECTBO, CBOE MO3WTHMBHOE BIIUSHUE, B HU3BECTHOM Mepe,
JOJKEH 0Ka3aTh YTOJIOBHBIM 3aKOH, KaK OJIMH U3 BaKHEUIIINX PblYaroB BIUSHUS Ha

310 siBieHHe. OT TOTO, HACKOJBKO aJICKBAaTHO B YTOJOBHO-IIPABOBOM HOpME OyIeT
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OpraHUYHO 3aJI0)KEHO TpeOOBaHHME MPUHIMIIA CIPABEIJIUBOCTH O COOTBETCTBUU
XapakTepy W CTENEHU OOIIECTBEHHOM OMAaCHOCTH MNPECTYIUICHUs HaKa3aHUe,
MIPUMEHSIEMOE K JIMI[aM MX COBEPIIUBIINM, B HEMAJIOW CTENICHU 3aBUCHUT U YCIIEX B
sToM aene». OmnpenesneHHON rapanTheil B ycrexe OOpbObl C OpPraHu30BaHHOM
MPECTYIMHOCTHIO SIBIISIETCS] COBEPIICHCTBOBAHME KAayeCTBA 3aKOHOB B IMPOIIECCE UX
MPUHATUS. 3aKOHOJaTeb B OOJIBIIMHCTBE CIIYy4aeB JIOCTATOUYHO IMOJHO YYUTHIBACT
TpeboBaHUe MPUHIINIA CIIPABEIJTMBOCTH, OJTHAKO aHAIN3 OTJAEIbHBIX HOpM YK PO
MO3BOJISICT BBIPA3UTh COMHEHHME B TOM, YTO BCE€ HOPMBI OPraHUYHO OTPAXKAIOT
OPUHIUIT COOTBETCTBUS JesHus Bo3dasHuio. B YK P® 3a mepeuncieHHbie B
cTtaThe 222 HE3aKOHHbIE JEHUCTBHUS C yKa3aHHBIMU MpeAMETaMH MPECTYIUICHUS,
COBEpIIICHHBIC OPTraHU30BAHHOW TPYMION, PEAyCMATPUBAETCS HaKa3aHUE B BHUJIC
JUIIEHUS CBOOOIBI OT TSATH 0 BochMU JieT. CripaBeijivBa JIK TI0100HAasT CAaHKIIHS B
YCJIOBHUSIX YIPO3bI OOIIECTBY CO CTOPOHBI JIMII, COBEPIIAIONIUX TMPECTYIICHUS
OpraHn30BaHHON rpynnoi? CpaBHUTEIBHO-TIPABOBOM M CTATUCTHYECKUU aHAIU3
MOKA3bIBAIOT, YTO B OOJIBIIMHCTBE CIIy4aeB YJIEHBI MPECTYNHBIX TPYNIHPOBOK
COBEPIIAIOT KOPBHICTHO-HACWJILCTBEHHBIE IOCATATENIbCTBA, TakWe Kak pa30oH,
BBIMOTATENbCTBO, OaHauTU3M U Jp. CreneHb OOIECTBEHHONW OMAaCHOCTH
MOAOOHBIX IMOCATATENBCTB 3aKOHOAATENb OLIEHWII JOCTATOYHO KECTKO: 4. 2. ¢T. 105
YK P® «YOuiicTBO» (CaHKIMS B BUJIE JIMIICHHUS CBOOOBI OT BOCBMH JI0 JIBAJIIIATH
JIET ¢ OTpaHUYCHHEM CBOOOJIBI Ha CPOK OT OJHOTO Tojia JI0 JIBYX JIET), 4. 4 cT. 162
YK P® «Pa360it» (caHKIUS OT BOCBMH JIO MATHAAIATH cO mTpadom B pazmepe 10
OIHOr0 MWJUIHOHA pybdieit), 4.3 cr. 163 YK P® «BriMoraTenbcTBO» (CaHKLMS OT
CEeMU JI0 MATHALATUA cO mTpadoM B pasMepe 10 OJHOTO MILIMOHA pydiei), 4.3
cT. 209 YK PO «banantusmy» (CaHKIUS OT ABEHAAIATH JO JIBAANATH CO mTpadom
B pa3Mepe 10 OJTHOTO MUJUTHOHA pyOeit). C Touku 3peHust OIEHKH OOIIEeCTBEHHOM
ONACHOCTH IMPECTYIUICHUs, NpeaycMOoTpeHHoro cr. 222 YK P® wu c¢ yuerom
TpeOOBaHMs TPHUHIMIA CIPABEIIUBOCTH CAHKIUS 3a €r0 COBEPIICHUE, HA HaIl
B3IJIA/, JOJDKHA OBITh B Mpeaenax OT BOCBMH JI0 JBEHAJUATH JIET JUIICHUS
cB0001bl. CYIIIHOCTh MOCTPOEHUS CAHKIIUI C MO3UIUMHU MPUHIIUIA CIIPABEIJIUBOCTH

3aKJII04acTCA, B OCHOBHOM, B CICAYIOINCM: CAaHKIMWA erJ'IOBHO-HpElBOBOfI HOPMBEI
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JIOJKHA OBITH ONTUMAJIBHOM, B HEH, 10 BO3MOKHOCTH TOYHO, YUUTHIBAETCS OLICHKA
00111eCTBEHHON OmacHOCTU MpecTyruieHuss. CaHKIUU JIOMKHBI ObITh BHYTPEHHE
COTJIACOBaHbl MEXJYy C000M Kak B OTAENbHO B3aTOM cTaThe YK P®, Tak u c
y4eTOM APYTUX HOPM, OJM3KHUX O CTETICHU OOIIECTBEHHOW OMACHOCTH C IPYTHUMU
MPECTYIUICHUSIMU. B JIEMOKpaTU4ECKOM MPAaBOBOM TOCYJIAPCTBE CHPABEIIUBOCTH
JOJDKHA JIEKaTh B OCHOBE M 3aKOHOTBOPYECTBA, M 3aKOHONPHUMEHEHUS. TOJIBKO
CIIpaBeJIJTUBBIE 3aKOHBI TMOJyYaT OJO0OpEHHE M TOJIJEPKKY HapoJa, U TOJBKO
CIIpaBeIJIUBOE TMPUMEHEHUE 3aKOHOB OyJeT BOCIPUHUMATHCS KaK OTBEUaIOIIee
uHTEepecaM Hapoja. B cdepe yrosoBHOro mnpapa, CBS3aHHOTO C IMPUMEHEHHEM
perpeccud W B HaAWOOJbIIEH CTEMEeHW 3aTparuBarollero IpaBa JUYHOCTH,
CIIPaBEIJTUBOCTh UMEET 0co0oe 3HaueHue. [loaToMy NPUHIMI CHpaBETMBOCTH
SIBJISIETCS. BOXKHEUIIIMM TPUHIIMIIOM YTOJOBHOIO TpaBa, XapakTep COONIOACHUS U
peanuzanusi KOTOPOTo OMNPENEIISIIOT CYIIHOCTh YTOJIOBHOTO TpaBa. [IpuMeHenue k
pa3HbBIM JIFOASM, COBEPIIMBIIMM OJWHAKOBBIE MPECTYIUIEHUS, OJUHAKOBOTO
Haka3aHUs ObUIO OBl HECTHPABEIJUBBIM, TaK k€ KaK U MPUMEHEHHE OJIMHAKOBOTO
HaKa3aHMUs K OAMHAKOBO XapaKTEPHU3YIOIIUMCS JUIAM, HO COBEPUIMBIIMM pPa3HBIE
npectymienus. 2.5 IlpuHuun rymanusmMa ['ymaHu3M NOpeanosiaraeT yBa)KEHHE
YeJ0BEKa, €ro MHTEpPECOB, IMPU3BaHUWE €ro Kak JUYHOCTH. Ha ocHoBe Takoro
NOHMMaHUs TymaHusma cdopmynupoBana c1.7 VYK P®D. «Yromosuoe
3aKOHOMATEeNbCTBO  Poccuiickoit  denepanuu  obecnieumBaeT  0€30MaCHOCTH
yenoBeka. Hakazanme W uWHBIE MeEphl  YrOJIOBHO-IIPABOBOTO  XapakrTepa,
[IPUMEHSEMBIE K JIMLY, COBEPIIMBIIEMY MPECTYIUIEHHE, HE MOTYT UMETh CBOEHU
1eIbI0 TPUYMHEHHE (PU3NYECKUX CTPaJaHWi WM YHIDKCHHA YeIOBEYeCKOTrO
JIOCTOMHCTBa». BcecTopoHHsAs oxpaHa O0€30MacHOCTH JUYHOCTH MpeArojaraeT
MPEeAYNPEKICHUE MOCATATENIbCTB Ha )KU3Hb U 3JI0POBBE JTMYHOCTH, OE30MaCHOCTH
oOIecTBa  yrojlOBHO-TIPaBOBbIMH  cpeacTBamMu. OHa  perjiaMeHTHUPYeTCS
MPUOPUTETHOW OXpaHOM JKU3HM © 3/J0POBbS  YEJOBEKa, OOIIECTBEHHOMN
0€30MacHOCTU MPU KPUMUHAIM3AIUN JEIHUN U HaKa3yeMOCTH BUHOBHBIX. B msatu
HOpMax, KOTOpBIE YCTAaHABJIMBAIOT B BHUJE HAKa3aHWS CMEPTHYI Ka3Hb WU

MMOXKMU3HCHHOC 3aKIOYCHHUC, PC€Yb HACT HMCHHO O IIOCATATCIIbCTBAX Ha KHU3Hb
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yenoBeka. [laxke HEOCTOPOKHOE MPUUYMHEHHE (PU3NYECKOTO Bpeaa OOBSBISETCS
YK P® yrosoBHO Haka3yeMmbIM AE€SHHEM. | 'yMaHW3M B OTHOLICHUH IPECTYIHUKA
[pearnojgaraeT  JOCTW)KCHHE  LeJed  HaKa3aHWus  MepaMHU  MUHHMMAaJbHOU
penpeccuBHOCTH. @DPU3NYECKOE IIPUHYKICHUE U YHIDKEHHE YEI0BEYECKOIo
JOCTOMHCTBA HE COBMECTHUMO C LIEJISIMU YIOJIOBHOTO HaKa3aHWs, [IO3TOMY OHM HE
JNOJDKHBI IIPUMEHSTHCS B KayeCTBE YIOJIOBHOI'O HAKa3aHWUsS WM €ro COCTaBHOM
yacTu. «lIpuHIMI rymMaHu3Ma OTpakaeT JBE CTOPOHBI TyMaHH3Ma: oOecreyeHue
0€30MacHOCTH YJIEHOB OOIIECTBA OT MPECTYIMHBIX MOCITaTeIbCTB U OOECreYeHHe
[IpaB 4YEJIOBEKa COBEPIIMBIIEMY IpECTyIUleHHe Juuny. B mnepBoM ciydae
YCTAHOBJICHUE YIOJIOBHOW OTBETCTBEHHOCTH, B OTACIBHBIX CIy4asX JOCTaTOYHO
CypOBOM, JOJDKHO OKa3blBaTh CIACPKMUBAIOLIEE BIMSIHAE HA HEYCTOMYMBBIX YICHOB
oOlIecTBa M MPEayNnpekaaTh COBEPIICHHE TNPECTyIUIeHHs, oOecreuuBas TeM
caMblM 3amuTy obmiectBa. [IpuHIMO TryMaHu3mMa Takke HampaBleH Ha
o0OecrieueHWe TMpaB YEJOBEKa MPECTYNUBIIMM 3aKOH W  COBEPIIMBIIMM
npecryruieHre guuaM. K 3Tum aunam He JOJKHBI IPUMEHSTHCS NBITKU U IpyTrue
JNEUCTBUSI,  CHEIMAJIbHO  NPUUYMHAOIIHNE  (QU3MYecKue  CTpajaHus,  4TO
COOTBETCTBYET MOJIOXKEeHUsAM Bceobuieil aexnapanuu mpaB delloBeKa, MPUHSATOM
I'enepanpHoit Accambneert OOH B 1948 r.». I'ymanu3Mm yroJioBHOro mpasa
IIPOSIBIIAECTCS B YCTaHOBJICHUH Oonee MSTKHAX Mep HaKa3aHUs
HECOBEPILEHHOJIETHUM, B YCTAHOBJICHHM HMHCTUTYTOB YCJIOBHOI'O OCYXACHUS U
YCIOBHO-JJOCPOYHOTO0 0CBOOOXKAeHUA. [loCKONBKY 1enbl0 HakazaHUs SBISETCS
UCIIPABJICHUE IIPECTYIIHUKA, @ HE BO3ME3UE 32 IPUYMHEHHOE UM 3J10, TOCTHKCHUE
OTOM LENM paHee CpPOKa, YCTAHOBIECHHOIO IIPUTOBOPOM CyZAa, IIPEBpaIlact
JajibHelIIee OTObIBAHNE HAaKa3aHUs OCYKICHHBIM B O€CCMBICICHHYIO KECTOKOCTb.
B03MOXXHOCTh CMSTYEHMs HAaKa3aHWs II0 MEPE HCIPABICHUS OCYXIEHHOIO M
BO3MOKHOCTh TOJTHOTO JOCPOYHOTO OCBOOOXKJIEHHUS B CIIydae €ro HCIpPaBICHHS
SABIIAIOTCS BOXHBIMH  (pakTOpamMu peanu3allid TPHWHIMNA TyMaHU3Ma U
COOTBETCTBYIOT  TI'YMAHHUCTUYECKUM  UJACAM COBPEMEHHOI0 oOuiecTsa.
[IposiBneHreM TNpUHLMIIA TYMAaHU3Ma B YTOJIOBHOM IIPABE SIBJISIFOTCS WHCTUTYTHI

IIOMMJIOBaHHUsA MW  AMHHCTHH. HpI/IHI_[I/IHI)I rymaiumsmMa H CHpPaBCIAJIHMBOCTHU
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HEpa3pbIBHO CBS3aHbL. YTOJOBHOE HAKa3aHWE JOJKHO OBITh M TyMaHHBIM, U
cripaBeITuBbIM, 3(PHEKTUBHO 3alIUIIATh UHTEPECH], KaK OTJIEIbHON JUYHOCTH, TaK
u Bcero odmiectBa B 1eynoM. OOpaTHasi cuiia YroJOBHOIO 3aKOHA COOTBETCTBYET
MPUHIIMIIAM TYMaHu3Ma U cipaBeyinBocTH. [IpuMeHenue 0osee CypoBOro 3aKoHa,
YeM TOT, KOTOpPBIM JEWCTBOBaJI B MOMEHT COBEPILICHUS MPECTYIUICHUS,
HECIIpaBeJINBO, €lle 0oJiee HEeCHpaBedJMBO MPUBIEKATb K  YrOJOBHOM
OTBETCTBEHHOCTHM 3a J€SIHUE, KOTOPOE B MOMEHT €ro COBEpILICHUS He
MPU3HABAIOCH MPECTYIJIEHUEM, U JIMIO, COBEPIIUBILIEE ICSIHUE, HE MOTJIO 3HATh O
TOM, YTO COBEpIIAET MpeCcTyIieHue. «B UMBUINM30BaHHBIX TOCYAapCTBAaX MpHU
OTPENICICHUH YTOJOBHOW OTBETCTBEHHOCTH HECOBEPIICHHOJETHUX OOJIBIIOE
3HAYEHUE UMEET NMPUMEHEHUE MPUHIMIIA TyMaHU3Ma. DTO O3HAYAET, YTO JaKE B
TE€X CIOy4dasX, KOIJla HECOBEPLICHHOJETHUW CO3HAET, YTO €ro IOBEJCHUE
MPUYUHSET BpPE/l, U IOHUMAET, YTO OH COBEPILIAET MPECTYIUICHUE, MPUBJICUYECHHUE K
YrOJOBHOM OTBETCTBEHHOCTM MOXKET HE IOCIEN0BaTh, €CIU COBEPLIEHHOE
NPECTYIUICHHE HE MPECTAaBISAET OOIBIION 00IIECTBEHHON OMACHOCTHU, HE SBIISIETCA
TSOKKUM, HE TNPUYMHWIO TSHKKUX MOCHEACTBUUA. K TakuM HECOBEPIIEHHOJIETHHM
MOTYT MPUMEHSITBCA MEPbl BOCIIUTATEIbHO-UCIPABUTEIBHOIO XapakTepa, a He
YyrOJIOBHOE Haka3zaHue». VIMEHHO MO3TOMY JOCTUKEHHE OINPENIEIEHHOIO0 BO3pacTa
- HE €IMHCTBEHHOE YCJIOBUE BO3MO>KHOTO MPUBJICYEHUSI HECOBEPIICHHOJIETHETO K
yrOJIOBHOM OTBETCTBEHHOCTH. HeoOXxoauMo Takxke, 4ToObl COBEPIIEHHOE JESHUE
OBLJIO HE TOJBKO OCO3HABAEMO HECOBEPIICHHOJETHUM KakK MPECTYMHOEe, HO U TIO0
CBOEMY XapakTepy OBUIO JOCTaTOYHO OMACHBIM. MaKCHManbHBIA  y4YeT
WHJMBHUIYaJIbHBIX OCOOEHHOCTEN INCUXUYECKOTO COCTOSIHMS JIWI, COBEPUIMBIIUX
MPECTYIUICHUSI, COOTBETCTBYET COBPEMEHHBIM MNpPUHUUNAM TyMaHU3Ma U
crpaBequBocTd. K mpuMepy, BOBIIEUEHHE B 3aHATHE OpOMSKHUYECTBOM WIH
MOTIPOIIAHIYECTBOM MOJKET BBIPAXKATHCS B OOCIIAHWHM MaTePUATBHBIX BBITO/I,
yIrpo3ax JHUIINTh MaTEepUaIbHON MOJJEPAKKHU WU BBITHATH M3 JOMa, MPOChOax U
YroBOpax C UCIOJb30BAHUEM CBOEr0 apTopureTa W T.A. Ha Ham B3z,
BkItoueHHe B YK P® yka3aHHOW HOPMBI SBISETCS MPOSBICHUEM IPUHIUIIA

rymaHu3mMma. Baxxnenmum acnekToM [IpUHOMUIIA TYMaHHU3Ma ABJIACTCSA OTHOIICHUC K
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BUHOBHOMY. Hakazanue ecTb OTYacTHM Kapa 3a COBEPIICHHOE IIPECTYIUICHHE.
OnHako 3Ta Kapa He JOJDKHA MPEBBIIATh ONPEAECICHHBIX NPeaenoB. B 3Toil cBsizu
MPUHIMII TyMaHW3Ma CaMbIM TECHBIM 00pa3oM COMNpsraeTcss ¢ MNPUHIIUIIOM
PaBEHCTBA BCEX Mepe]l 3aKOHOM M IIPUHITUIIOM crpaBeyiMBOCTH. Eciu TpeboBaHus
paBEHCTBA TpaXkJaH Tepes] 3aKOHOM TpeOyIOT HENPEeMEHHOTO MPUBICYEHUS K
YrOJIOBHOM OTBETCTBEHHOCTH JIIOOOTO JIMIA, COBEPILMBILETO MPECTYIUICHUE,
MOJIOKEHUS CIPABEIJIMBOCTH 3aKJIIOYAIOTCS B COPAa3MEPHOCTH HaKa3aHMs, HO BCE
K€ B NPUMEHEHUM pernpeccuu. [IpuHIUMN TymMaHW3Ma COCTOUT B TNPUMEHEHUU
TaKOW pernpeccuu, KoTopas Obl HE HMeNa IEJbI TPUYMHEHUS (U3UIECKUX
CTpaJaHMil WJIM YHM)KEHHUS UEJIOBEYECKOro JocToumHCTBA. I[logBoas wurtor
paccMaTpuMBaeMOro BOIPOCAa, OTMETHUM, YTO BCE MPHUHLMILI YTrOJOBHOTO IpaBa
TECHO B3aMMOCBSI3aHBI MEXIYy COOOM M BBICTYMAIOT B KaueCTBE €AUHON CHCTEMBI.
TpeGoBanusi 5TON CHUCTEMBbI HampaBJeHbl TOJIBKO K OJHOM 1€MW - Haumbojee
HAJCKHBIM 00pa3oM 3alllUTUTh MHTEPEChl TpakJaH M o0O0IIecTBa. 3aKIIOUYECHHE
AHanu3 BBINIEU3IOKEHHOTO MaTepuaia 1Mo BbIOpAaHHOW TeMe MO3BOJISIET CleiaTh
CIEAYIOIIHE BBIBOABL. 3aJayd, KOTOPBIE CTOAT TMEpPEN YrOJOBHBIM IIPAaBOM,
pemaroTcsl Ha OCHOBE €ro MNpUHIMUIOB. [IpuHIMI - 3TO OCHOBOIOJAraroulee
MOJIOKEHHE, OT KOTOPOTO HE JOHKHO OBITh OTCTYIJICHUS B KOTOPHIM HEOOXOAMMO
PYKOBOJCTBOBATbCS B IPAKTUYECKOW JAEATENbHOCTU. IIpaBoBblE MNPUHLMIIBI
(OpUHIMIOBI ~ TpaBa)  BBICTYNAKOT  HEMOCPEICTBEHHBIMU  PETYJISTOPAMHU
oOIIeCTBEHHBIX OTHOIICHHH. CyIIHOCTh IMpaBa MOMOTAIOT PACKPHITh MPUHITUIIBI
IpaBa, KOTOPBIMHU SIBISIFOTCS T€ OCHOBOIIOJIATAIOLIME HJEW, Hadajla, Ha KOTOPBIX
Oazupyercs Ta WiIM WHas TmpaBoBas cuctemMa. OHU JexKaT B OCHOBE BCEH
3aKOHOTBOPUYECKOW  JEATEIBHOCTH  YEJIOBEKa U SBISIOTCA  IPOAYKTOM
MHOT'OBEKOBOTO Pa3BUTHS LMUBWIM3ALUMKU. DTH MPUHLUMIBI OTPAXKAIOT HE IMHCAHbBIC
3aKOHBI, IO KOTOPBIM KHMBET KaK OTACJbHBIN YEIOBEK, TaK U OOIIECTBO B LIEJIOM.
[IpuHuunel, kKak ©Oa30BbIe 3JIEMEHTHI, IOCTOSSHHBI BO BpPEMEHU U CIIyXkKaT
OTHPABHOM TOYKOW JJI1 MOCTPOEHUS TOM WM MHOM 3aKOHOJATEIIbHOM CTPYKTYPbI
rocynapctBa. «lIpuHOMIIBI mpaBa - 3TO 3aKPEIUIEHHBIE B Pa3JIMYHBIX €ro
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oOLIenpu3HaHHbIE OCHOBOIIOJIATAIOIINE HJIEH, aJI€KBATHO OTPAXalOUIUE YPOBEHb
MO3HAHUSI OOIIECOIMAIbHBIX M CHEeUU(PUYECKUX 3aKOHOMEPHOCTEW MpaBa U
CIyXalue i CO3/IaHHsl BHYTPEHHE COIIacCOBaHHOW U 3((PEKTUBHON CHUCTEMBI
IOPUJAMYECKUX HOPM, a TakXe JUISI HEMNOCPEACTBEHHOTO PpPEryJupOBaHUS
0OI1I€CTBEHHBIX OTHOIIEHUM TIPU UX MIPOTUBOPEUUBOCTHY. 3a7auM, CTOSIIIIUE MepeT
YTOJIOBHBIM 3aKOHOJIaTE€JIbCTBOM, PENIAIOTCS Ha OCHOBE €ro NPUHLMIOB, B
COOTBETCTBUM C KOTOPBIMH CTPOUTCSI HE TOJBKO CUCTEMA, HO U OCYILECTBISACTCS
peanuzanus yrojoBHoro npaa. B YK PO (crateu 3-7) BbiJieNIeHbI TIATh OCHOBHBIX
NPUHILIMIIOB: 3aKOHHOCTh, PABEHCTBO TpPaXKJaH IMepel  3aKOHOM, BHHA;
CIIPaBEIJIMBOCTH U TyMaHu3M. [[pMHIUNBI YTOIOBHOTO MpaBa CAykKaT OCHOBOM Kak
3aKOHO/IATEJIbHOM, TaK ¥ MPABOIPUMEHHUTEIHHOU AEATEILHOCTH B chepe OOphOBI ¢
MPECTYIHOCThIO. 3HAUEHUE TMPHUHIIMIIOB B MPOIECCEe MPABONPUMEHUTEIBHON
NEATEIBHOCTA COCTOMT B TOM, YTO C HX MOMOIIBIO Pa3penialoTcs BOMPOCHI
KOHKYPEHLIMM M KOJUIM3MM B YrOJOBHOM IipaBe. B Tex caydasx, Koraa
[IPAaBOIPUMEHUTENDb IIPU3HAET, YTO HOpPMA 3aKOHAa WJIM HOPMAaTUBHBIM aKT HeE
COOTBETCTBYET NMPUHIIMITY MpaBa, OH 0053aH peliaTh JeJ0 HAa OCHOBE MPHUHIUIIA.
[IpyHIMIIBI HE SBISIIOTCS MEPTBOM CXEMOW, OHU JOJDKHBI JIEKAaTb B OCHOBE
MUPOBO33PEHUSI PAOOTHUKOB MPABOOXPAHUTEIBLHON CHUCTEMBI, (OPMUPOBATH UX
IIPAaBOBOE CO3HAHUE U CTPEMJIEHUE IPUHUMATh PELICHUE M0 KOHKPETHBIM JI€JIaM B
COOTBETCTBUM C JAaHHBIMU IpUHOUIAMHU. Eciaum A0omylmieHo HapylleHHE,
OTCTYIUIEHHE OT YKAa3aHHBIX IPUHLMIIOB JMUAMH, OCYIIECTBIIIOIIUMU HAA30D,
JIOJIKHBI OBITh IPUHATHI MEPHI PearupoBaHusi (OMPOTECTOBAHMS, PUOCTAHOBIICHUS
U T.1.). B 3akmioueHme xoreroch Obl OTMETUTBH, UYTO 3aJa4yH, CTOAIINAE TEpe
YIOJIOBHBIM IIPABOM, PELIAIOTCS HA OCHOBE €ro NPUHLMIIOB, T. €. OCHOBHBIX,
HCXOAHBIX Hayall, B COOTBETCTBUH C KOTOPBIMHU CTPOUTCA KaK €ro CUCTEMA, TaK U B
LIEJIOM YTOJIOBHO-TIPAaBOBOE peryiupoBanue. CHHUCOK MCHOJb3yeMOW JUTEpaTypbl
HopmatuBno-npaBoBbie akThl: . KoHctutynus Poccuiickorn @enepanuu: npuHsATa
BCEHApOJHbIM TojiocoBaHueM 12 nexabps 1993 r. (c ywyeToM mMOMpPaBOK,

BHECEHHBIX 3akoHamu Poccuiickonn ®enepaunmn o nompaBkax K KoHcTuTynun

Poccuiickoit ®eneparuu ot 30.12.2008 No 6-®K3, ot 30.12.2008 Ne 7-®K3, ot
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05.02.2014 Ne 2-®K3, or 21.07.2014 Ne 11-®K3) [DnextponHsiii pecypc] //
CnpaBouHo-nipaBoBast cucreMa «KoHCynbTaHT». . YTOJIOBHBIN KoJeke Poccuiickoit
Oeneparuu ot 13.06.1996 1., No 63-O3 (c U3MEHEHUSIMU U JOMOJHEHUSIMU OT
05.05.2014 1. Ne 105-®@3, ot 04.06.2014 1. Ne 142-®3) [DnexkTpoHHBIH pecypc] //
CIIC «Koncynbrant-Ilntoc». Jlutepatypa: . bop3enkos I'.H. YromoBHoe mpaBo
Poccun B Bompocax u orBerax. YueOHoe mnocodue / I'.H. bop3zenkos. - M.:
IIpocnekr, 2015. - 424c. . bpwumantoB A.B. KomMmeHTapuii kK YTOJ0BHOMY
konekcy Poccuiickoit @enepanuu (mocrareitnsiii). Tom 1 / A.B. bpwiinanTos. -
M.: Ilpocniekr, 2015. - 792c. . bpuummantoB A.B. KoMmMmenTapuii K YrojioBHOMY
konekcy Poccuiickoit @enepanuu (noctareinbiit). Tom 2 / A.B. bpummanTos. -
M.: IlpocnekT, 2015. - 704c. . I'paueBa FKO.B. YromoBHoe npaBo Poccuu. O6mias
yacTb. YueOHuk ans OakanaBpoB / FO.B. I'paueBa. - M.: Uudpa-M, Kourpakr,
2015. - 288c. . JlyronoB B.I'. YromnoHoe mpaBo Poccuu. O6mas u OcoOeHHas
gactu. YueOHoe nmocooue / B.I'. JlytoHoB. - M.: Uudpa-M, PUOP, 2014. - 299c. .
Kypasnes M.II. Yronosuoe npaBo Poccun. Yactu O6mas u Ocobennas / M.IIL.
Kypasnes. - M.: Ilpocnekt, 2014. - 784c. . BanoB H.I'. YrosoBHOe mnpaBo
Poccun. O6mas yacte. YueOnuk s 6akamaspos / H.I'. MBanos. - M.: FOpaiir,
2014. - 559c. . Kunemuukuit M.A. Kommentapuii kK VYTOJIOBHOMY KOJIEKCY
Poccuiickoit ®eneparuu / U.A. Knenuukuii. - M.: Uadpa-M, PUOP, 2015. - 674c.
. Jle6eneB B.M. KommenTapuii k YromoBHoMy Koaekcy Poccuiickoit deneparuu.
B 2-x tomax / B.M. Jlebenes. - M.: HOpaiit, 2014. - 1092c. . Jlro6nuackuit I[1.1.
TexHuka, TONTKOBaHHE W Ka3yHMCTHKa YTOJIOBHOTO Kojiekca. YdeOHoe mocobue /
[LU. Jlrobnmuackuii. - M.: 3epnano, 2014. - 248c. . [MukanoB M.A. YromoBHoe
mpaBo B cxemax M Tabmunax. O6mas u ocodennas dactu / U.A. [lukamnos. - M.:
Dkcmo, 2014. - 688c. . Iukanos M.A. YromoBHOe npaBo B cXeMax M TaOJIUIAX.
O6mas gacts / U.A. [Mukanos. - M.: Dkemo, 2014. - 208c. . [loapoitkuna M. A.
VYromoBHoe mpaBo. Tom 1: OOmras gacte. YueOHuk s 6akanaBpoB / OTB. pe.
N.A. Tlogpoiikuna, E.B. Ceperuna, C.1. Yne3pko. - M.: FOpaut, 2014 - 590c. .
[logpoiikuna WM.A. VYronoBHoe mpaBo. YuUeOHHK [JIsi  aKaJEeMHYECKOTO

O0akanaBpuara / OtB. pea. U.A. [loaporikuna, E.B. Ceperuna, C.U. Yne3pko. - M.:
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Opaiit, 2014 - 993c. . Papor A.U. YronoBuoe npaBo Poccuiickoit deaepanum.
[Tpaktukym. O6mas yacts/ A.W. Papor. - M.: IlpocnekT, 2014. - 336¢. . CBepukoB
B.B. Yronosnoe npaBo. O6mas yacts. Kparkuit kypce nexuuii / B.B. CBepukos. -
M.: FOpaiit, 2014. - 266¢. . UyuaeB A.U. Poccuiickoe yrosoBHoe mpaBo. Oo1as
yacTb. YueOHuk / A.U. Uyuaes. - M.: Uudpa-M, Konrpakr, 2015. - 320c. . Uyuyaes
A.W. YronoBHoe npaBo Poccuiickoit ®enepanuu. OOmas u ocoOeHHAs YacTH.

Yuebnuk / AWM. UYyuaer. - M.: Undpa-M, Kourpakr, 2015. - 704c.
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