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BBE/IEHHUE

[ToHATHE «HUCTOYHHMKH MPaBa» CYLUIECTBYET MHOrO0 BEKOB. CTOJETHSIMHU €rO
TOJIKYIOT Y MIPUHUMAIOT NTPaBOBEbI BCceX CcTaH. MICTOYHMKHY NpaBa u3/1aBHA ObLIU U B
Halle BpeMs OCTAIOTCS MPEIMETOM CaMOro MPHUCTAIBHOTO BHUMaHHUS, Kak OOIei
TEOpUH TPaBa, TaK U OTPACIEBBIX HAYUHbIX TUcHUILTUH. C HayaioM (OpMUpPOBAHUS B
CTpaHe HOBOI'0, COBPEMEHHOTO MPABA B IOPUANYECKON HAYKE 3aMETHO BO3POC NHTEPEC
K BOIIPOCaM, CBSI3aHHBIM C UCTOYHUKAMU MpaBa. HecMoTps Ha IpeBHUI BO3pacT 3TOrO
IIOHATHSI, HA B HAyKE, HU B IOPUINYECKON NPAKTUKE HE JOCTUTHYTO €JUHCTBO TOYEK
3pEHHS] OTHOCHUTEIIBHO TOTO, YTO NMOHUMAETCS O]l UCTOYHUKAMM IpaBa. B cBsA3M C
JTUM aKTyaJIbHOCTb JAHHOM TEMBI OUYE€BUIHA.

AKTyaabHOCTh BBIOPAHHON TE€MbI HEOJHOKPATHO MOJYEPKUBAIACH YUYECHBIMU-
IpaBoBeJaMu. YyeHHe 00 UICTOYHHMKAX IpaBa ObLIO U OCTA€TCs OJTHUM M3 BaXKHEHIITNX
pa3zenoB puandeckoi Hayku. HoBu3Ha B 001IKMX NOAX01aX K MTOHMMAaHUIO IpaBa He
MOKET MEPEKPhITh NOTPEOHOCTH B JAETAIIBHOM M TIIyOOKOM HM3yYE€HHH KakK pOJId U
MecCTa UCTOYHUKOB IpaBa, TaK U UX CUCTEMBI U OCOOCHHO OT/JEJIbHBIX BUJOB.

Crenenp pa3pabOTaHHOCTH TEMbl. BoOmpocoB BHJIOB M HCTOYHHMKOB ITpaBa
NOCBsIlIEHa OoJblllasg HaydyHas JuTepaTypa. B u3yueHuu 3TuX BONpPOCOB OOJIBLION
BKJIAJl BHECIM Yy4eHble aHTU4YHOCTH, C(penHeBekoBbsi, HoBoro BpemeHH.
OreuecTBeHHasl IOpUAMYECKAs HAayKa 3a IOCIEOHUE CTO NATHIECAT JIET JOCTHUIIIA
3HAYUTENIbHBIX YCIIEXOB B UCCJIE0BAaHUU UCTOYHUKOB IpaBa. Hanbonbiiee 3HaueHne
UMEIOT pa0oThl Takux uccienonarenei kak I.@. [llepmenesuy, H.M. Kopkynos, JI.W.
[Terpaxunkuii. «ONBIT HKCTOPUU TPAXKIAHCKOTO MpaBa», PacCMATPUBAOIINMA
OpEeIbICTOPUIO TIpaBa, IMEpexoJ OT OOBIYHOIO IMpaBa K TOCYJapCTBEHHOMY
PErYJIMPOBAHUIO  OOIIECTBEHHBIX  OTHOWEHUH.  CoBETCKOE  NPAaBOBEACHUE
IIPEICTABICHO TAaKUMHU HM3BECTHBIMHM CIIELMAIIMCTAMH MCTOYHHMKOB mpaBa, kKak [[.A.
Kepumos, C.®@. KeuekbsH, A.B. Munkesnd, u HeKOTOpbie Apyrue. CrnennalbHbIMU
MCCJIEIOBAHUSIMH, OJIM3KMMU K TEME HACTOSIIIEr0 MCCIEAOBAHMS, SIBJISIOTCS PabOThI
A.®. [llebanoBa «Popma coBerckoro mpasay, C.JI. 3uBca «lcTtounuku mpasay. B

COBPEMCHHBIX YCIIOBUA BO3pOC HAay4YHOI'O HHTEpPCCa K



mpo0eMaTHKe UCTOYHUKOB TIpaBa. B oTpacieBbIX Haykax HEMalo CHEJIaHO IS
MCCIIEIOBaHUSI ICTOYHUKOB MPABa.

OOBEeKTOM  KypcOBOM  pabOThl  SBIAIOTCS  OOIIECTBEHHBIE OTHOIIEHUS,
BO3ZHHKAIONIME B cdepe XapaKTEPUCTUKU BUJIOB HCTOYHUKOB IMpaBa B KOHTEKCTE
paBoBOil cuctembl. [IpeamMeToM HcciieoBaHus MTOCITY KM TPYIbl YUEHBIX, yueOHast
JUTEpATypa, CIpaBOYHas JIUTEPATYPa, a TAKIKE JIEKTPOHHBIE PECYPCHI B UCCIIEIyEMOM
o0nacTu.

Lenpro qaHHOM KYypCOBOM paOOTHI SBISETCS PACKPBITHE MOHSATUSA U CYIIHOCTH
BHUJIOB MUCTOYHUKOB MpaBa. JJisl TOCTUXKEHUS MOCTABICHHOW IEIU CIEAYET PEIIUTh
3a/1a4u:

- 1aTh TIOHATHE (OPM UCTOYHHKA MTPaBa;

- paccMOTPETh UCTOUYHUKY TMPaBa B Pa3IUYHBIX MPABOBBIX CEMbSIX;

- U3JI0KUTh U PACCMOTPETh OCHOBHBIE BUbl HCTOUHUKOB TPaBA.

TeopuTrnyeckyio OCHOBY JJaHHOM KypCOBOM pabOThI cocTaBmIIM TPyl bactena
N.H., Kyradpuna O.E., Manosa O.B.,A6nynaesa M.U., Mary3osa H.U., Manbko A.B.,
Konecuukosa E.B., MypomiieBa I'.1., Jlauna P., XKXoddpe-Cnunosu K., Mapuenko
M.H., Ynoposa U.B., CrapkoBa O.B., Pacckazosa JL.II. u npyrue.

Jlnst  BBIMOTHEHUST PpaOOThl HMCIOJIB30BAIKMCH OOIICHAYYHBIC (ACTYKIIHS),
CHEeIUaIbHBIA (CTPYKTYPHO-(PYHKIIMOHAIBHBIA) M YacTHOMpPaBoBOM ((opmanbHO-
IOpUIUYECKU, CPABHUTEIIBHO-TIPABOBOM ) METO/IBI.

JlanHast KypcoBas paboTa COCTOUT U3 BBEACHHUS, ABYX TJIaB, MATH naparpados,
3aKJTIOUCHHMS U CITMCKA UCIIOIb3YEMbIX HCTOYHUKOB.

B mnepBoii rnaBe ma€rtcs moapoOHas XapaKTEPUCTHKA OCHOBHBIX TOHSITHI
HMCTOYHUKOB TpaBa B TOM YHCIE B PA3UYHBIX IMPABOBBIX CEMbAX M HUX 00IIas
kiaccudukaiuys. Bo BTopoi rimaBe moApoOHO paccMaTpPUBAETCS KaXKIbIi U3 BUIOB

HCTOYHHKOB IIpaBa.



I'JTABA 1. UCTOYHUKU ITPABA: OBIIIAA XAPAKTEPUCTHUKA
1.1. TloHATHE M IPU3HAKK UCTOYHUKOB MIPaBa

[loHsiTHE «HMCTOYHUK TPaBa» BO3HUKIO Oojiee OBYX ThICAY JieT Hazaa. OHO
BIIepBbIe ObUTO BBeZeHO Tutom JluBueMm B «Pumckoit ucropum». OH Ha3Ban 3aKOHBI
XII Tabnui «MCTOYHUKOM BCETO MyOJIMYHOTO U YaCTHOrO IpaBa», UMesl B BUAY, UTO
3TH 3aKOHBI MPEACTABIISIIOT COO0I OCHOBY, Ha 0a3e KOTOPOU pa3BUIIOCH U CIOXKHUIOCH
COBPEMEHHOE €My pHMCKOe NpaBo. B kadectBe HayuyHOH mnpoOiemsbl Bompoc 00
MCTOYHHKAX IpaBa BO3HUK JIMIIb B XIX B. KaK pe3yibTaT CTOJIKHOBEHUS Pa3JIMYHBIX
paBoOBBIX Uaeh. [Ipu 3TOM TEpMHUHY «MCTOYHUKHU MpaBa» ObUT MIPUAAH COBCEM MHOU
CMBICJI, YEM TOT, B KOTOpoM ymnoTpeOisu1 ero Tut JluBuu. Kareropus «uctouHuku
paBa» OTHOCUTCA K YUCIY KaTeropui, TpeOYIOIIMX YIIIyOJIEHHOW pa3paldoTKH, U
BBI3BIBAET MAacCy Hay4yHbIX ciopoB. Ee KiltoueBast poJib B IPaBOBOM cucTeMe TpedyeT
LIMPOKOTO KOMIUIEKCHOIO IIOAXOJA K HCCIEAOBAHUIO, ITO3BOJIAIOLIEIO PACKPBITH
MCTOPUYECKYIO 3BOJIIOLIMIO, @ TAK)KE B3aMMOOOYCIOBIEHHOCTh UCTOYHHKOB IpaBa U
XapakTepa IMpaBONOHUMAaHUS (2 MOPOM W MHUPOBOCHPUATUS B IIEJIOM). YPOBEHb
Hay4HOW pa3pabOTKU JaHHOW TmpoOJieMbl M, MPEXIE BCEro, OOIIETr0 MOHSATHUS
MCTOYHMKA mnpaBa sBHO Hemocrarouen.! Tak, O.E. Kyrapum ormeuaer:
«...MHOXXECTBEHHOCTb U pPa3HOPEUYMBOCTb TOYEK 3pPEHUsI KaK O CaMOM IIOHATHUH
MCTOYHHMKOB ITPaBa, TaK U 00 MX COOTHOLIEHUH M cBsa3u».2 O.B. ManoBa BEICKa3bIBaET
TOYKY 3PEHUs, YTO. «...[NOJEMUKA BOKPYI JAHHOTO MPABOBOIO IOHATHSA ONPABIaHA
HEYETKOCTBIO CaMOIro IIOHATHS MCTOYHMKA IIpaBa, C OJHOM CTOPOHBI, H
HEOJHO3HAYHOCTHIO NPAaBONOHMMAHMUS B LEJIOM — C Apyroi». OHa cyuTaer, 4To:
«...00I1ee MOHATHE MpaBa ABJISAETCS MPEIMETO00Pa3yIOIUM MOHATHEM IOPUINYECKON
HAyKH U, CJIEAOBATEIIbHO, TIOHATHE UCTOYHUKA ITPaBa JOJDKHO MPEABAPATHCS AHATU30M
OOLIEro MOHATHUS MpaBa, CKIIABIBAIOLIEIOCS B COBPEMEHHBIX yclnoBusixX. [Ipu3nanue

MHOTI'OACIICKTHOCTH IIpaBa IIO3BOJINT T'OBOPHUTH U O MHOKCCTBCHHOCTHU €T'0 HCTOYHHUKOB

! bacren M.H. TloHsTHe ¥ BUIbI MCTOYHUKOB KOHCTUTYLMOHHOro npasa. [/ YKypnan: BectHuk UensOuHCKOro
rocymapCTBEHHOTO yHHBepcuTeTa. - 2012 - Ne2. - C. 9.
2 Kyradun O.E. McTOUHUKY KOHCTUTYIIMOHHOTO TIpaBa Poccuiickoii ®enepauun. — M.: 2014. - C. 9.
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(¢opM), KOTOpBIE UMEIOT PA3TUYHYIO PUPOY, U U3YUUTh HE TOJIBKO (hopManbHBIE,
HO U COJIEpKaTeIbHbIC aCIIEKTHI MPaBa, YTO MPUBEALT K 000TAIEHUIO UCCIEAYEMOTO
noHATHs».> B HayuHOM IUTEpaType IMCKYCCHOHHBIM OCTa€TCs TAKKe BOIPOC O TOM,
Kakue, TOMUMO (OPMAITEHO IOPUINICCKAX UCTOYHUKOB, €CTh €IIe HICTOYHUKH TpaBa.
TepMUH «UCTOYHHMK TIpaBa» MOXET HMETh HECKOJIbKO 3HaueHud. B cMebicie
TEXHUYECKOTO TEPMHHA MOJI HICTOYHUKOM MpaBa MOHUMAIOTCS CIIOCOObI BhIPAXKEHUS
IOPUIUIECKUX HOPM, JACHCTBYIOIIMX B KaXXIOM 0O0IIecTBE. ITO HOPMOTBOPYECKAS
NeSATEIbHOCTh TOCY/IapCTBAa U YIOJHOMOUYEHHBIX MM OpraHHu3aliid, a B OTAEJbHBIX
cllydasix — Bcero Hapoja (pedepeHayMm), pe3ysbTaToM KOTOPOW SIBISIETCS CO3/IaHUe
MPaBOBBIX HOPM. B HOpPMAaTHBHBIX IOPUAMYECKUX aKTaX BBIPAXKACTCS BOJIS
3aKOHOJATENsl, U COJAEpXkallhecss B HHUX IIPABOBBIE MPEAMHUCAHUS  HOCAT
o01eo0s3aTenbHbIN Xapaktep. C Apyroil CTOPOHBI, MO/ UCTOYHUKAMHU MpaBa MOTYT
OBITH TIOHSITHI M CPEJCTBA MO3HAHUS CAMOTO TIPaBa, T. €. TO, OTKYa MbI UepIacM Halllu
3HAHMS O TIpaBe (HampuMmep, UICTOPUUYECKUE TAMATHUKH TpaBa, CBOJI 00bIYaeB, TEKCTHI
3aKOHOB, IOpHMYECKass NpakTHKa u T. xa.). * Ilpeanaranock Takke OTIMYUTH: 1)
HUCTOYHUK B MAaTE€pPUAIBHOM CMBbICIE (MaTepHalbHbIE YCJIOBHS >KU3HU OOIIECTBa,
dbopMbl COOCTBEHHOCTH, UHTEPECHl U MOTPEOHOCTH JIIOJIEH U T.M.); 2) UCTOYHUK B
UJICOJIOTUYECKOM  CMbIcTe  (pa3iMyHble TPABOBBIE YYEHUS U JIOKTPHUHBI,
MIPaBOCO3HAHUE U T.1.); 3) UCTOYHHUK B (POPMATTLHO-IOPUIMUECKOM CMBICIIC - 3TO U €CTh
¢opma npasa. °

A.E. Ko31oB BbIJeIs€T B UCTOYHUKAX KOHCTUTYIIMOHHOTO TIpaBa ABe c(epsr:
€CTECTBEHHOE MPaBO M TMO3UTHBHOE MpaBo. [log eCTECTBEHHBIMH TIpaBaMU OH
MOHUMAET: «...00IeuesoBeuecKrue MpeACTaBleHus 0 CBOOO/E, CIpaBEIIUBOCTH,
HEOTHEMJIEMOCTH TpaB yesioBeka. Bo MHOrMX rocyaapcTBax Mupa UCTOYHUKOM IpaBa
MPU3HACTCS JIMIIL TMO3UTUBHOE TMPABO, a MPEACTABUTEIN IOPUIANYECKOW HAyKU W

IMPAaKTHKNU HC YCTAKOT IPU3BIBATH K CO6J'IIOI[€HI/IIO JIMIIIb HOPM ITHMCAaHOI'O npaBa».G

3 Manosa O.B. O npo6ieme ucTounnkos mpasa. // Cubupckuii ropuandeckuii BectHuk. - 2014. - Ne 4, — C. 26.
4 Bensiea O. M. Teopus rocyapcTa M IIpaBa B CXEMax M ONpeJeNeHusx: yuebHoe nocodue. - Pocrop—Ha—JloHy: —
®ennkc, 2012. - C. 11.
5 Maryszosa H.1., Mansko A.B.Teopus rocymapcTsa u Ipapa: Kypc JeKuuii — 3-e u3a., nepepad. u gomn. — M.: Hopma:
NH®PA, 2013. - C. 195.
¢ Kosnosa O. E.Koucrurynuonnoe npaso Poccuu. — M.: — IIpocnekr, 2012. — C. 29.
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OpHako JaHHas MO3ULMS MPEJCTABISAECTCA BECbMa CIOPHOM, B CBS3U C YEM MOXKHO
cornacutbesi ¢ MHeHHeM E.B. KonecHukoBa, KOTOpBIN, aHATU3UPYS YTBEPKICHUE O
TOM, YTO €CTECTBEHHOE IPABO MMEET OMPEIEIICHHOE OTHOUIEHUE K COBPEMEHHOMY
roCyJapCTBEHHO-IIPABOBOMY PAa3BUTHIO, MOJAraeT, 4To MNOJ00HOE BHEBPEMEHHOE
(«TIpUPOKIACHHOE)») TOHUMAHUE TMPaBa: «...MOXKHO pacCMaTpUBATh JIUIIb KaK 4acTh
IIPABOBOT0 CO3HAHUS U TAPAHTHIO JAEMOKPATUYECKUX MHCTUTYTOB, & HE B KayeCTBE
dbopManbHOrO HWCTOYHUKA TIpaBa, CHocoda OOBEKTUBHU3AIUN  HOPUTUIECKUX
MIPEATTCAHUAI.

A.E. Ko3noB ompezaenseT NOHATHE MCTOYHUKA MpaBa Kak BHEUIHIOW (Qopmy
BBIpaKEHUSI TPaBOBBIX HOPM. ['.11. Mypom1ieB — Kak 00yCIOBIIEHHBIH: «...XapaKTepOM
IPABOMIOHUMAHMS JAHHOTO O0O0IecTBa CIOCO0 MPU3HAHUS COLHUAIbHBIX HOPM B
KadecTBe obsa3aTenbHbixy.” O.B. Manosa, npuaumas Touky 3penns .M. Mypomuesa,
YTOYHSIET, YTO COLMAIbHBIE HOPMBI JTOJKHBI HAITOIHATHCS IIPABOBBIM COJIEPKAHUEM,
T.K. «XapakTep HOpM ompejaensercs cdepoil NPaBOBOrO WM HENPaBOBOTO
PETYIUPOBAHUS MCXOAS M3 TOTO, YTO «ECIH NpaBO OTJIMYAETCA OT JPYTUx
COLIMAJIbHBIX PErYJISITOPOB CBOMM 0OIIE00sA3aTEIbHBIM XapaKTEPOM, TO HCTOUHUKOM
IIPaBOBBIX HOPM OYyJZIET TO, U3 YErO MPOUCTEKAET 3Ta 00IC00A3aTENBHOCTb, UTO JIETAET
nmpaBo npasom». B.M. IlonoB omnpexnenser MCTOYHHMKU IpaBa Kak: «...pe3ysbTar
HOPMOTBOPYECKOU JEATENBHOCTH PA3IMYHBIX OPTaHOB, OPTaHU3ALUI U JOHKHOCTHBIX
UL, OOIIECTBEHHBIX OpraHu3alvii B (QopMe o(UIMAIBHBIX, YCTaHABIUBAIOUIUX
oOmieo0s3aTeIbHBIE HOPMBI, TPaBWJIA TIOBEACHHUS CYOBEKTOB IIpaBa, KOTOpPHIC
CaHKIMOHHMPOBAHBI M OO€CIeYeHbl NPHMHYIUTENLHOW CHIIOM rocymapcTBay.?
MHO0eCTBEHHOCTh BAPUAHTOB TOJIKOBAHUS U MPUMEHEHHS TEPMUHA HCTOYHUKA MpaBa
B LIEJIOM CBOAMTCA K JIBYyM OCHOBHBIM HAampaBiCHHUSIM: JIUOO TOBOPUTCS O CHIIE,
KOTOpask CO34aeT MPABO U HA3BIBAETCA MCTOYHUKOM ITPaBA B MAaTEPUAIIBHOM CMBICIIE,
mb6o o Qopme, Omaromaps KOTOpOM  TIpaBoBasi HOpMa  TIPHOOpETaeT

0011e00s3aTeNbHBIA XapaKTep, W HA3BIBAIOT €€ MCTOYHUKOM TpaBa B (hOpMaIbHOM

" Mypomues I'.1. McTouHnKH IpaBa (TEOPETUIECKHE aCHEKThI NPpoOieMbl). // I3BecTHs BHICIIMX yueOHbBIX 3aBEICHHUM. —
Cankr-IletepOypr. - 2012. - Ne 2. - C. 56.
8 TTonos B.M. CyneOHblii IpeleseHT KaKk UCTOYHUK TPYA0Boro mpasa. // BecTHuk UensaOGUHCKOro rocyaapcTBEHHOTO
yuusepcurera. Cepus 9. [Ipao. - 2011. - Ne 2. - C. 91.
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(ropuguueckoM) cmbicie. McTOUHHMKHM TpaBa JOJDKHBI 00JaJaTh OIpeneeHHBIMU
yepraMiM M Tpu3Hakamu. IIpexxne Bcero — 3TO 3akpelyieHME HOpM IpaBa
rocynapctBoM. HopMbl mpaBa  SBISIOTCS  PE3yJIbTaTOM  HOPMOTBOPYECKOU
NEeATEIbHOCTH CIEUUAJIbHBIX TOCYAApCTBEHHbIX oOpraHoB. lIpaBo mnpuoOperaet
orpeneseHHy0 (GopMy JIMIIb Mocie ero opuuuansHoro odopmiienus. o tex mnop,
II0Ka IpaBOBasi HOpMa He OYJET 3aKpeIuIeHa U CAHKIMOHUPOBaHa rocyJapCTBOM, OHA
HE MOXeT ObITh MpU3HAHA HMCTOYHMKOM TipaBa. CrenyeT HWMeTh B BHIY, YTO
rocylapcTBO caMO He co3aaeT npaBo. OHO JMIIb BBIpa)KaeT €ro, CIOCOOCTBYET
peanu3anuy OpaBOBbIX HOpM. [loxg BO3AEMCTBMEM MHOXKECTBA MOJUTUYECKHUX,
PKOHOMHUYECKUX, KYJIbTYPHBIX M HMHBIX (PAaKTOpoB oOmIECTBO camo (HOpMHUpPYET U
CO3/1aeT NpPaBO, a TOCYAApCTBO TOJBKO 3aBepliaeT 3TOT mporecc. Heobxomumo
MOJYEPKHYTh CIEAYIONIEe: IOPUINYECKHE HOPMbI CTAHOBATCA 0OLIE00A3aTEIbHBIMU
HE TIOTOMY, 4TO o0ecreunBaroTcs rocyaapctsoM. Hao6opot, oHn mpuBIieKaroT k cede
BHUMaHUE TOCYAapCTBAa M OXPAHSIOTCS UM IOTOMY, YTO SBJISIFOTCS OOBEKTHUBHO
oOmeo0s3aTenbHbIM. [[paBo HETOMYCTUMO CBOAUTH K BOJIE 3aKOHOAATEIISI HE3aBUCHUMO
OT TOT0, 3aKPEIUISETCS JIU OHO B CIIEUU(UIECKUX NCTOYHUKAX WU HET. 3aKOH TOJIBKO
TOTJla CTAHOBUTCA IPABOM, KOI/IAa 3aKOHOAATENIb OTKPbUI €ro B OOBEKTHBHOM
JEHCTBUTENBHOCTH, @ OTKPBIB, COPMYJIHUPOBANl B BUAE MUCAHBIX HOPM, MPHUHSITHIX
3aKOHOJATEJIbHON BIJIACTBIO U OOBSBIEHHBIX €0 B KayecTBE OOIIE00sS3aTeIbHbIX.
OpnHako y 3TOM TOYKM 3pEHUA €CTh M CBOM NpoTuBHUKHU. Tak O.B. Manosa cunraer,
YTO. «...NOHATHE IOPUAMYECKOrO MCTOYHHUKA IPaBa, CIOKUBIIEECS B €BPOINEUCKHUX
IIPaBOBBIX CUCTEMAaX, MPABO — MPHU BCEX PA3IUYMUAX — MPEAIOJIAraeT CBsI3b MPaBOBOM
HOPMBI C TOCYAapCTBOM, OJHAKO 3TO HE MOXET ObITh 0€30rOBOPOYHO MPUMEHEHO K
TPaJMLMOHHBIM TPAaBOBbIM cHUCTeMaM. BaXHO, KOHEYHO, Y4YUTHIBaThb «(aKTop
rOCyAapCTBEHHOCTH», T.K. HEBO3MOXHO TMPEACTaBUTH 00Jiee COBEPUIEHHOrO
MEXaHM3Ma peaju3alu IpaBa. TemM He MeHee, Helb3s cOpachiBaTh CO CYETOB
o0ecIieueHrne HOPMBI IpaBa HE TOJILKO ammapaTroM TrocyaapcTBa». ° Bo-BTOpEIX,

HCTOYHHKHU ITpaBa SBJIAIOTCA 00s3aTeIILHBIMHU JJIs1 UCIIOJTHEHUA BCEMHU CY6’bCKTaMI/I

® Manosa O.B. O npo6ieMe UCTOUHMKOB npasa. // Cubupckuii ropuanyeckuii ectauk. - 2014, - Ne 4, - C. 23,
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npaBa. OHM 00ecreYnBaIOTCSl CUJIOW TOCYJapCTBEHHOTO MPUHYKIACHUS. B-TpeTbux,
UCTOYHUKM TIpaBa JOJDKHBI ObITh (opmanbHO ompeneneHsl. MHaue roBODS,
UCTOYHUKOM TpaBa SBIAIOTCA OQUIUANbHBIE JEUCTBYIOLINE TOCYdapCTBEHHBIE
JTOKYMEHTHI (3aKOHBI, YKa3bl), B KOTOPBIX 3aKPEILIAIOTCS MPaBOBbIE HOPMBI. Byyun
BBIPQXEHHBIMU B 3TUX AaKTaX, IOPUAMYECKHE HOPMBI MPUOOPETarOT (OopMabHYIO
ONPENENEHHOCTh W OO0IIe00s3aTeNbHbI  XapakTep, OOecneuYnBarOTCs MepaMu
rOCy/IapCTBEHHOTO MPUHYKAEHUS. FICTOUHMKN KOHCTUTYLIMOHHOTO MpaBa 00J1agaroT,
KpOME TOr0, CHEU(PUIECKUMH YepTaMy, NPUCYIIUMU UMEHHO UM. DTO: BO-IIEPBBIX,
peryivpoBaHue OOIIECTBEHHBIX OTHOLIECHUM, CKJIAJbIBAIOIIUXCS B CBSI3U C
OCYILECTBICHUEM TOCYAAPCTBEHHOW BiacTH. Bropasd cnenuduyeckas yepra
VCTOYHUKOB KOHCTUTYLIMOHHOTO IIPaBa 3aK/I0YaeTCs B TOM, YTO B UX YHUCIIO BXOJIUT
KOHCTUTYLMS. Y XOTs OHa HE MCUEPNBIBAET BCE NCTOYHUKN KOHCTUTYIIMOHHOTO MPAaBa,
HO BMECTE€ C TeM, OOBEIMHSAET BCE OCTaJbHBIE MCTOYHUKUA M CO3/aeT 0a3oBylo,
METOJOJIOTUYECKYI0  OCHOBY Ul HX  pa3BUTUA. B-TpeTbux, HMCTOYHUKHU
KOHCTUTYIIMOHHOTO TIPaBa 3aKJIaJbIBAIOT OCHOBBI co/iepKaHus U (POpMYy HCTOUYHUKOB
npaBa JJis BceX Ipyrux orpaciieil. OHU (paKTHUECKU OINpPENEsoT IPaBOTBOPUECKYIO
NEATEIBHOCTh BCEX TOCYNAPCTBEHHBIX OPraHOB, IPABOMOYHBIX CO3[aBaTh HOPMBI
npaBa, a Takke (OpMYyJIUPYIOT OCHOBHbIE Hayaia JJIsi BCEX OCTaJbHBIX OTpacien
npaBa. A.E. Ko3noB Bbigensier Takue XapakTepHble OCOOCHHOCTH HCTOYHHUKOB
KOHCTUTYLIMOHHOTO MpaBa, KaK «HUX B3aUMOCBS3b, B3aMMO3aBUCUMOCTb U
HEPAPXUUECKYIO CONOJYMHEHHOCTb. MECTO KOHKPETHOIO MCTOYHHMKA B HMEPAPXUU
VCTOYHUKOB OIPENEISAET €ro IOpUANYEcKas cujaa, a OHa OOBIYHO YCTaHABJIMBAECTCS
KOHCTUTYLIUEN CTPAHBI».

Takum o0Opa3zom, MoJ MCTOYHUKOM IpaBa B IOPUAWYECKOM CMBICIE CIEIYET
MOHMUMAaTh BHEIIHIOK (OpPMY BBIPDAXKEHHUSI IMPABOBBIX HOPM, YE€pe3 KOTOPYIO €€
HOPMATHUBHOE  COJAEpXKAHME  TMOJy4aeT  (OpMallbHYyI0  ONPEACNIEHHOCTh U

00111€0013aTEILHOCTb.

10



1.2. UcToyHuKYU npaBa B pa3INYHbIX IPABOBBIX CEMbIX

IIpaBoBass cemps — 3TO COBOKYIHOCTH HAIIMOHAJIBHBIX ITPABOBBIX CHUCTEM,
OCHOBAHHAs HA OOIIHOCTH UCTOYHUKOB, CTPYKTYPBI IIPaBa U HICTOPUUECKOTO YyTH €r0
dbopmMupoBaHUs.

Cpenu CylecTBYIOIIMX B HACTOSIIEE BpPEMS MPABOBBIX TPYII POMAaHO-
repMaHcKas MpaBOBas CEMbsl 3aHMMAET 0CO00€ MECTO M HMMEET JUIsl Pa3BUTHS
IOPUUYECKON TEeopuM M TpakTUKU ocoOoe 3HaueHue. [lo cioBam P. [laBuma u
K. XKopdpe-Crunos3u, oHa SBISETCS: «...MIEPBOM CEMBEH, C KOTOPOI MBI BCTpEYaeMCs
B COBPEMEHHOM MHPE» M KOTOpas BBICTYMAIOT KaK Obl MPOJOIKEHUEM PHUMCKOTO
IpaBa, pe3yiabTaTOM €ro 3BOJIOLUH, XOTSI U HUKOUM 00pa30M He SIBIISIETCS €10 KOIUEH,

PoMaHo-repmaHckass mpaBoBasi CEMbsl OXBATBhIBAET OOJBIIYIO YacTh CTpaH
Adpuku, Bcto JlatnHckyro Amepuky, cTpanbl bmmkaero Bocroka, Mumonesuro,
Snonuto, a TakkKe CTpaHbl KOHTUHEHTAIBHOU EBPOMIBL.

[IpaBoBbIE CHCTEMBI IOCIEIHUX 0 PANY CHEHU(PUUECKUX MPU3HAKOB JIEISATCS
Ha JB€ IPYIIIBI: POMAHCKYIO M I'€pMaHCKyl0. B IepBylo rpymnmy BXOIAT IIPaBOBbIE
cuctembl @pannuu, Urtanuu, Mcnanuu, benbrun, JlrokcemOypra u I'omnanauu. Ko
BTOPOM IPYIIIIE OTHOCAT MIpaBoBbIe cucteMbl I epmannn, ABctpuu, llBelinapun u psia
npyrux crpan.’

OOuenpr3HaHHBIM LIEHTPOM Pa3BUTHUS POMAHO-TEPMAHCKOM MPaBOBOM CEMbH
CUMTaeTCsl KOHTHHEHTanbHast EBpoma. OgHako OypHOE pa3BUTHE €€ 3a IMOCIEIHUE
CTOJIETUSI HAOJIIOJAIOCh U B JAPYTHX YACTIX CBeTa U peruoHax. C ydyeTom 3TOro
POMaHO-TEPMaHCKYIO IIPABOBYIO CEMBIO MHOTAA MOAPA3AETSAIOT Ha
JATUHOAMEPUKAHCKYI0, CKAHJAWHABCKYIO, JIATUHCKYIO U  JIpyrH€ IIPaBOBBIC
MOATPYIIIBI, XOTS 3TO W BBI3BIBAET CO CTOPOHBI psila aBTOPOB JAJIEKO HE BCETIA
OJIHO3HAYHOE OTHOILIEHHUE.

CBO€ MCTOPUYECKOE M T€HETUYECKOE Hayajlo pPOMaHO-T€pMAaHCKas IpaBoBas
ceMbsi Oeper B JlpeBHeM Pume, B puMCKOM MpaBe. DTO MPEkKJe BCEro OTIMYACT

JAHHYIO IPABOBYIO CEMBIO OT AHITIOCAKCOHCKOM M BCEX APYIMX CYIIECTBYIOLIUX B

10 TMasup P., XKodppe-Crimnosu K. OcHOBHbIE TIpaBOBbIE CUCTEMBI COBpeMeHHOCTH. — M., 2011. - C. 29.
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COBPEMEHHOM MHpPE IPaBOBbIX ceMel. VIMEHHO B 3TOM 3aKIIIOYaeTcs €€ TIJIaBHas
0COOEHHOCTB. M

TecHast cBA3b ¢ PUMCKMM IPaBOM BO MHOIOM HpeIONpeieNnia Jpyrue
0COOEHHOCTH POMaHO-T€PMAHCKOTO MpaBa:

1)  OCHOBHOW UCTOYHUK — HOPMATHBHBIC PABOBHIC AKTHI;

2)  TnaBHas poiib B GOPMUPOBAHUM ITPaBa OTBOJUTCS 3aKOHOIATEIIIO;

3)  4eTKO BBIPAKCHHOE JCJICHHE HA OTPACIIH MIPABa;

4)  spKO BBIPAXKCHHOE JICJICHUE HA YACTHOE U ITyOJIMYHOE TIPABO;

5)  BBICOKMIT ypOBEHb HOPMATUBHBIX 00OOIICHHIA JOCTUTACTCS TP TTOMOIIH
KOAU(DUIUPOBAHHBIX HOPMATUBHEIX aKTOB. 2

B pomaHO-repMaHCKOl IpaBOBOM CEMbE, KaK NPaBWIIO, HCIOJIB3YIOTCS
CIIEyIOIllMe MCTOYHHMKHM IpaBa: HOPMATHUBHO-TIPABOBBIE aKThl, MPaBOBbIE OObIYAU;
HOPMATHUBHBIE JOTOBOPBI; OOIIKE MPUHIMUIIBI MpaBa, UMEHYEMbIE MHOTJA B HAYYHOU
JUTepaType Kak "BbICIINE NPUHIUIBL"; 0OLIME MPUHIIUIIBI U HOPMBI MEKIYHAPOHOTO
npaBa; JOKTPUHBI, C IMOMOILIBIO KOTOPBIX BbIPAOATHIBAIOTCS MHOTHE TPHHIIUIIBI
POMaHO-TEPMaHCKOTO ITpaBa. B pOMaHO- repMaHCKON PABOBOW CEMBE UCITOJIb3YETCS
U cyJeOHas MpaKkTuKa, CyJeOHbIE MPELEACHTHI, KOTOPbIE, OAHAKO, HE UTPAIOT TaKOU
BaYKHOM POIIM KaK B CTPAHAX aHIJIOCAKCOHCKOM ceMbH. '3

OCHOBBI @HTJIOCAKCOHCKOM TpPaBOBOM CHUCTEMBI ObUIM C(HOPMHpPOBaAHBI B
AHrnuu. 3aTeM TOCpPEICTBOM AaKTUBHOW KOJOHHAJIBHOW TOJUTUKH  ObUIH
pacnpocTpaHeHbl W Ha JIpyrue€ KOHTHMHEHTHhL. B Hacrosimiee BpeMsl JaHHBIM THIT
npaBoBbIX cucteMm cyuiectByeT B Aunrnuu, CIHIA, Kanane, ABctpanuu, HoBoii
3enanauu, CesepHori Hpnanaum u psge apyrux crpad. lIpumepHo ongHa TpeTth
HACEJICHUS KUBET B IPABOBBIX PaMKax, ONPEICICHHBIX UMEHHO aHIJIOCAKCOHCKOMN

nmpaBoBoM cucremon. OpMUPOBAaHKUE AHTIIOCAKCOHCKOW CHUCTEMBI IPAaBa HayajoCh

emie B XIII B., korga 6puM 00pa30BaHbl U IEUCTBOBANIA TaK HAa3bIBAEMbIE Pa3be3IHBIC

11 Mapuenko M.H. CpaBHuTe/IbHOE TIPaBOBEICHHE: YUEOHUK. 2-¢ U3J1. epepaboTka M jononHeHue. - M.: ITpocmexr. -
2001. - C. 361.
2 ynopos 1.B., Crapxos O.B., Pacckasos JLII. Teopus rocynapctsa u npasa. Kypc nexnuii. — M., 2015. - C. 155.
13 Pacckasos JLII. PoMaHO-repMaHCKasi IIpaBOBast CEMbsl: FE€HE3UC, OCHOBHbIE YePThI U BaskHeitue ucrounuku. // FOpuct
— IIpaBoBen. 2016. - Ne5. - C. 13.
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KOpOJIEBCKUE CyAbl. B cBO€il NeATeNbHOCTH OHM PYKOBOJACTBOBAIMCH B OCHOBHOM
OOBbIYasiMH, a TAKXKe MPAKTUKOW MECTHBIX CYZI0B. B pe3ynbTaTe Cyapu BeIpabaThIBAIN
oOlIue HOPMbI, MPUHIUIIBI M TIOJXO0JIbI B PACCMOTPEHHM CHOPOB W3 pa3HBIX chep
oOmIecTBeHHON JXkM3HU. TakuM o0pa3oM, CKJIQJBIBAIOCh TaK Ha3bIBaeMOE «O0OIIee
paBo», KOTOpPOE IMEpBOHAYAIbHO ObUIO HemHcaHbIM. B janbHelilieM pelieHus
KOPOJIEBCKMX CYJIOB CTajd KCHOJIb30BAaThCSl B KAUECTBE PYKOBOJICTBA B IPUHATHU
pEelIeHU pYyrMMU CyJaMH 1O aHaJOTM4YHbIM JenaM. Takum oOpasom, cyneOHas
IPAKTHKA CTaja OJHUM M3 OCHOBHBIX HCTOYHMKOB Ipasa.’*

Ha paHHBII MOMEHT B CBS3M C IIMPOKHAM pPAaCIpPOCTPAHEHHWEM HCJIaMa M
YBEIIMYEHUEM aKTUBHOCTH W YKCJIA €0 MPUBEPKEHIIEB U3YYEHUE MYCYJIbMaHCKOTO
mpaBa NpUOOpeTaeT 0coO0yl akKkTyalbHOCTh. MyCylbMaHCKasi IpaBOBasi CEMbs
Ype3BbIUAHO KOJIOPUTHA U crieupuuHa. PakTUUECKU OHA SIBJISIETCS HE TOJIBKO OJTHOM
U3 CaMbIX KPYIHBIX MPABOBBIX CEMEH, HO M €JUHCTBEHHOM CYry0O peTuruo3HOU
IIPaBOBOM CEMbEMN, COXPAHUBILIEHCS B YUCTOM BUJIE J10 HALIKX JHEN U HPOIOJKAOIIEH
ycrnenHo (yHKIIMOHUPOBATh B COBPEMEHHOM OOIIIECTRBE.

Boigenstor yetbipe OCHOBHBIE (DOPMBI (Tak Ha3bIBAEMbIE «UETHIPE KOPHS»)
MYCYJIbMaHCKOTO ITpaBa:

1) Kopan (rmaBHyIO CBSIIIEHHYIO KHUTY MYCYJIbMaH);

2) cynHy (Ku3HeoIuMcaHue mpopoka Myxammena);

3) umxmMy (MHEHUSI aBTOPUTETHBIX YUEHBIX- MMPABOBEAOB, TO €CTh (PaKTUUECKU
IOpUJINYECKYIO TOKTPUHY);

4) xuiisic (IPUMEHEHNE IIPaBa Mo aHanorum).

CrpykTypa MyCyJIbMaHCKOTO TTpaBa cBoeoOpa3Ha. 371eCh HET JIeJICHUS Ha MPaBO
4acTHOE WM MpaBo myonnuHoe. OMHAKO CYIIECTBYET OMpeeieHHAs HHTEerparus
OJIHOPOJHBIX HOPM B COOTBETCTBYIOIIME OJ0KU (OoTpaciu). MOXHO Ha3BaTh Takue

OTpacCiii, KaK IIpaBo JIMYHOTO CTAaTyCa, peryJupyronice CeMeﬁHBIe, HaCJICACTBCHHBIC U

14 Pacckasos JLII., Pacckasos O.JI., Mauryn I'.A. Kinaccuyeckoe HoHMMaHHE CyAeOHOr0O HpeleJeHTa ¥ OTHOIIEHHE K

npereieHTHOMY mpaBy B PoccwmiickoM rocymapctse. // HayuHblii xypHan KyGaHCKOTO rOCyIapCTBEHHOTO arpapHOro

yuuBepcurera. — 2012, - Ne 77. - C .1199.

15 JTadurckuit B.A. CpaBHutesibHOE NpaBoBe/eHye B 06pasax npasa. B 2-x 1. Tom 1. — M.: — Cratyr. 2010. - C. 239.
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Jpyrve OTHOIICHUS; YTOJOBHOE MpPaBO, OCHOBAaHHOE Ha Pa3IMYMKM MEXIY TBEPIO
YCTAHOBJICHHBIMHU (XYAY[) U AUCKPEIIMOHHBIMU (Ta3Up) HAKa3aHUSMHU.

B nenom mycynbmMaHCKOE MpaBO HE CIMBAETCSA C PEJIMTHEH M HE BBICTYMNAaeT
YaCThIO UCTIaMa KaK PETMTUO3HON CUCTEMBI, XOTSI MHOTUE HOPMBI MpaBa COBIIAIAIOT C

PEIUTHO3HBIMU ITPpaBUJIaMH ITOBCACHUA.
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[''TABA 2. BUJIbI UCTOYHHMKOB ITPABA
2.1 HopmaTuBHBINM MpaBOBOM aKT KaK OCHOBHOM MCTOYHHK ITpaBa

[IpaBo, Kak BceoOmIMit perynaTop oOIIECTBEHHBIX OTHOLIEHUHN (opMupyeTcs B
KQ)KJI0M MPaBOBOM CUCTEME NOJ1 BIAMSHUEM MHOKECTBA COLIMAIBHBIX, SKOHOMUYECKHUX,
MOJUTUYECKUX M UHBIX (akTopoB. HopmaTuBHBIN akT Kak ogHa u3 (QopM MpaBa
3aHUMAaeT JAJIEKO HEOAMHAKOBOE MECTO B PAa3JIMYHBIX IIPAaBOBBIX CHCTEMax
coBpeMeHHOCcTH. [lo CcyTM HOpMAaTHBHBIM aKT B TOCYAApCTBE  SBISETCA
o011e00s3aTeNbHBIM MIPEANUCAHUEM, MPUHATHIM B OMNPEICICHHOM MOPSAKE TaKUM
OpraHOM BJIACTH, KOTOPBIM HAJIEJIEH HOPMOTBOPUYECKUMH MOJIHOMOUYUsAIMH. HazBaHHas
(opma mpaBa MOYKET BBICTYIATh OJHON M3 OCHOBHBIX B CUCTEME €T0 MCTOUYHHKOB. 1

HopMatuBHBIM 1paBoBOl akT sBIsSETCS HaubOoyee pacHpOCTPAaHEHHBIM W
OCHOBHBIM HCTOYHUKOM IpaBa, B KOTOPOM COJIEPHKATCS HOPMBI IIPaBa, yCTAHOBJICHHbBIE
WIM TpU3HAHHBIE TOCyJapcTBOM. Kak OCHOBHOI HMCTOYHMK IIpaBa HOPMAaTHUBHO-
IIPaBOBOM aKT OTHOCUTCA K POMaHO-TEpPMaHCKOW mpaBoBoi cucteme. HopmaTtuBHO-
pPaBOBOM aKT — 3TO O(PUIMAIbHBIA MUCHbMEHHBIA JTOKYMEHT, CO3JaBacMbli B
pe3yibTaTe HOPMOTBOPUYECKOW NEATEIIBHOCTH OPraHOB IOCYAApCTBEHHOW BIIACTH U
yOpaBieHUsl WIM BCEHAPOJHBIM BOJIEU3bsBICHUEM (pedepeHayMOoM), B KOTOPOM
coJiep>KaTcsi HOPMbI MpaBa.

HopmaTuBHO-IpaBOBOM aKT XapaKTEPU3YEeTCS CIEAYIOIIMMH OCHOBHBIMHU
npu3Hakamu. Bo-mepBbIX, OH UMEET roCcyJapCTBEHHO-BJIACTHBIN XapakTep, TaK Kak
UCXOIUT OT rocynapctsa. HopMaTMBHO-IPaBOBOWM aKT CO3HAETCS B PE3YJbTATE
HOPMOTBOPYECKOM JEATEIbHOCTH OPraHoB TrocyhapcrBa. [ ocynapcTBO B JIMIE
KOMIIETEHTHBIX OpPraHOB OO0ECHEYMBAET peaIU3alri0 MPaBOBbIX NPEINUCAHUMN,
COJIEpKAIUXCsl B HOPMATUBHO-TIPABOBBIX aKTaX. |'0Cy1apCTBO TAKXeE OCYILECTBIISAET
NPUHYIUTEILHOE BO3JEUCTBHE HA CYOBEKTOB MPABOOTHOILIECHUN, HAPYIIAOMIMX
YCTaHOBJICHHbIE NPABOBBIE MpeanucaHuss. HopMaTUBHO-TIPABOBOW aKT SIBISIETCS
OJTHOCTOPOHHUM aKTOM BBIPAKE€HHS TOCYJAAPCTBEHHOW BOJIM M 3THUM OTJIMYAETCS OT

HOPMATHUBHBIX JOTOBOPOB M CYJIEOHBIX MpeueeHTOB. Bo-BTOpbIX, HOPMATHUBHO-

16 JTagurckuit B.. CpaBHutesbHOE NpaBoBeaeHue B o0pasax npasa. B 2-x 1. Tom 1. - M.: Craryt, 2010. - C. 239.
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MPaBOBOM aKT TPUHUMAETCS C COOJIOJICHWEM OMpEeIeICHHOW mpoueayphsl. Tak,
Hampumep, Permament [ocymapctBennoit [ymer @DepepansHoro CobOpanus
Poccuiickoit @enepanum yCTaHABIMBAET MOPSIOK BHECEHUS! 3aKOHOMPOEKTOB U MX
paccmotpenue B ['ocynapctBennoit [{yme. Craths 116 storo PernamenTa 3akpernisiet
MOJIOKEHHE, YTO «PAaCCMOTPEHHME 3aKOHONPOEKTOB ['ocymapcrBeHHoOM Jlymoii
OCYLIECTBIIsIETCA B TpeX ureHusx».!” [IpuHATHIA (enepanbHblil 3aKOH HAIPABISAETCS
Ha paccmotrpeHue Coera @epepanuu. OpoOpenssiii CoBeroM denepauuu
dbenepanpubiii  3akoH mnoanucbiBaeT [Ipesument Poccuiickoit denepanuu  u
oOHapomyeT ero. B-TpeTbux, HOPMAaTUBHO-TIPABOBOW aKT WMEET 3apaHee
YCTAHOBJIEHHYIO IOPUANYECKYIO CHIIY M 3aHUMAET OIPEICIICHHOE MECTO B UEpPaAPXUU
CHUCTEMBI 3aKOHOJATENBCTBA. BCe HOPMATUBHO-IIPABOBBIE AKTHI MOJAPA3ACISAIOTCA Ha
3aKOHBI ¥ MIO/I3aKOHHBIE HOPMAaTHUBHO-TIIPABOBBIE aKThI. BhICIIEH FOPUANYECKON CHIION
00Jaat0T 3aKOHBI TOCYyJapcTBa IO OTHOIICHHIO K IOJ3aKOHHBIM HOPMAaTHBHBIM
MPaBOBBIM akTaM. B 3akoHax cojiepkaTcsi OCHOBOMOJIAralonue MPUHIIUIBI, 0a30BbIC
MOJIOKEHUSI TI0 OCHOBHBIM BOIIPOCAM PETYJIMPOBAHUSI TOCYJAPCTBEHHO MPaBOBOMU
JKU3HU. A TIOJ3aKOHHBII HOPMAaTUBHO-TIPABOBOM aKT — 3TO akT, HW3JaHHBIA B
COOTBETCTBHM C 3aKOHOM M HE MPOTUBOpEYAINM emy. B-ueTBepThIX, HOpPMATUBHO-
MPaBOBOM aKT UMEET YETKHUE BPEMEHHBIE, IPOCTPAHCTBEHHBIE U CYOBEKTHBIC TPE/IEIIbI
nevicteus. HopmaTMBHO-TIPaBOBOM AaKT BCTYNAeT B CHIYy C MOMEHTA €ro
OMmyOJUKOBaHUS, €CJTM NHOE HE OTOBOPEHO B CAMOM HOPMAaTUBHOM aKTE, & yTPAauUBaET
IOPUANYECKYI0O CHJIYy C MOMEHTa OTMEHBI JAHHOTO aKTa WU MPUHATUS HOBOTO.
[IpocTpaHCTBEHHOE JEWCTBUE HOPMATHBHO TMPABOBOTO aAKTa CBS3BIBAETCS C HX
paclpoOCTPAaHEHUEM Ha TEPPUTOPUM TOCYAAPCTBA. | EeppUTOPUAIBHBIE MPEAEIBI
JIEVCTBHSI HOPMATUBHO-TIPABOBBIX AKTOB MPOSBIISAIOTCA B OPUCAUKIMU I'OCYAapCTBa.
CyObekTHbIE TIpeAesbl  JIEMCTBUS ~ HOPMATUBHO-NIPABOBOTO  aKTa  O3HAYAIOT
pacnpocTpaHEeHUE HOPMATUBHBIX TPeOOBAaHUIN HA TE€X YYACTHUKOB MPABOOTHOIICHUH,

KOMY OHH aApCCOBAHLI. B'HHTBIX, B HOPMATHBHO-IIPABOBLIX d4dKTaX COACPIKATCA

" MTocranosnenue Tocynapcteennoii aympl ®C PD ot 22.01.1998 r. Ne 2134-11 T[] «O Pernamente IocymapcTBeHHOIM
Hymer @enepanpraoro cobpanus PD» (pex. or 20.04.2007). // [Dnexrponnsiii pecype]: JlocTyn U3 crpas.-paBOBOM
cucrembl «Koncynbrantllmrocy.

16



npaBuiia TMOBEACHHUA OOIIEero  xapakTepa, oOJaJalliuMe ToCyAapCTBEHHOU
0053aTENLHOCTHIO. 18

[To ropuauyeckoil cuiie BCE HOPMATUBHBIE AKThl MOAPA3IAEISAIOTCS Ha JIBE
OOJIbIIIME TPYTIbI: 3aKOHBI U MOJ3aKOHHBIE aKThl.

Bunpsr 3akonoB: 1) KoHctutymusi (3aKkoH 3aKOHOB) - OCHOBOIOJIArarolui
YUYPEIUTEIbHBIN MTOJUTUKO-TIPABOBOU aKT, 3aKPEIUISIOIIAN KOHCTUTYIIMOHHBIN CTPOU,
mpaBa W CBOOOJBI YEIOBEKA M TpaKAaHWHA, ONMPEACNISIONINi GopMy MpaBiIeHUS U
rOCyJapCTBEHHOTO  YCTPOICTBA, YUPEKIAOLIUN dbenepasibHbIE OpraHbl
TOCyIJapCTBEHHOW BiacTd; 2) deaepalbHble KOHCTHTYIIMOHHBIE 3aKOHBI -
MPUHUMAIOTCS 10 BOMPOCAM, NPEAYCMOTPEHHBIM M OPraHUYECKH CBSI3aHHBIM C
Koucrurymueit P® (manpumep, QenepanbHbie KOHCTUTYIIHOHHBIE 3aKOHBI 00
apOUTPaXKHBIX CyAaX, 0 BOGHHBIX cyaax, o Koncrurynuonnom Cynae PO, o cyneOHoOi
cucteme, o pedepenayme, o [lpasutenbctBe Poccun u 1.11.); 3) penepanbHbie 3aKOHBI
- 3TO AaKThl TEKYILIETO 3aKOHOJATEJIbCTBA, ITOCBAIUECHHBIE Pa3JIMYHBIM CTOPOHAM
COIIMATIbHO-DPKOHOMUYECKOM, TMOJUTUYECKOM M  JIYXOBHOM JKM3HHU OOIECTBa
(manpumep, ['paxxnanckuii konekc P®, Yronosusiii kogexkc PD, Cemelinblil kKogekc
P® u np.); 4) 3akoHbl cyObekTOB Denepanuu - U3AAITCA UX MPEACTABUTEIbHBIMU
OpraHaMl H JEUCTBHE HX PACHPOCTPAHSETCS TOJbBKO HA COOTBETCTBYIOLIYIO
TeppUTOpHIo (Hampumep, 3akoH CapaTOBCKON 00JacTH O MYHUIIMITAILHOM CIIy)X0€ B
CaparoBckoit 00J1acTH, O COIUATbHBIX TAPAHTUSIX U T.IL.).

Buael nonzaxkonHeix axktoB: 1) ykasel Ilpe3smgenta P® - Bbicliume 10
IOpUJIMYECKON CHUJIE TIOJ3aKOHHBIE HOPMATUBHBIC aKThl, 2) TOCTAHOBJICHUS
[IpaButenbcTBa P® - akThl MCHOJHUTEIBHOTO OpraHa TOCYJIapCTBa, HAJICIICHHOTO
IIUPOKON KOMIIETEHITUEH 10 YIPABJICHUIO 0011IECTBEHHBIMU MPOIECCaMU; 3) MPUKA3BI,
MHCTPYKIHH, TOJIOXKEHUSI MUHHCTEPCTB, BEAOMCTB, IOCYHApPCTBEHHBIX KOMHTETOB
PETYIHUPYIOT, KaK MPaBUJIO0, OOIECTBEHHBIE OTHOIICHHS, HAXOMAIIMECS B Tpeenax
KOMIETEHIIMU TAHHOW UCIOIHUTEIBLHON CTPYKTYpHI; 4) pelieHus: U MOCTAaHOBJICHUS

MECTHBIX OpraHOB TOCYJApCTBEHHOW BJACTH; S5) pEIIEHHUs, pPaCIOpPsHKEHMUS,

18 IIpranos B.U. Teopus rocygapcTBa M IpaBa: TE3MCHI JIEKIMH. — 8-€ W3], MCIIPaBJIEHO M jAonojiHeHo. // Hyuskuuit
Hosropoxa: HHI'Y um. H.U Jlo6a4esckoro. — 2017. — C. 191.
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MOCTAHOBJICHUSI MECTHBIX OPIaHOB FOCY/IAPCTBEHHOTO YIIpaBlieHUs; 6) HOPMATUBHBIC
aKThl MYHHIIUTIQIBHBIX OPTraHOB, 7) JIOKAJIbHbIE HOPMATHUBHBIC aKTBl - OTO
HOPMATHUBHBIE TMPEIINUCAHUS, TPUHITHIE HA YPOBHE KOHKPETHOTO MPEANPHUATHUS,
VUPEKICHUS M OpraHu3aiuu (HampuMmep, MpaBuja BHYTPEHHETO TPYAOBOTO
pacropsnka).t®

B 3aBucuMocTH OT OCOOEHHOCTEH MPABOBOrO TMOJOXKEHUS CyObeKTa
MPABOTBOPYECTBA BCE HOPMATUBHBIC aKThl MOAPA3ICSAIOTCS HA: HOPMATUBHBIC AKTHI
rOCyAapCTBEHHBIX OPraHOB; HOPMATHUBHBIE AaKThl MHBIX COIMAIBHBIX CTPYKTYP
(MYHUIIMITAIBHBIX OPTaHOB, MPO(COI030B, aKIIMOHEPHBIX OOIIECTB, TOBAPHIIECTB H
T.I.); HOPMaTUBHbIE aKThl COBMECTHOTO XapakTepa (rOCyAapCTBEHHBIX OpPraHOB M
MHBIX COLUANIBHBIX CTPYKTYp); HOPMATUBHBIE aKThl, MPUHATHIE Ha pedepenayme. B
3aBUCUMOCTH OT C(ephl IEUCTBUS HOPMATUBHBIE aKThI IEJIAT HA: oO1edeaepaibHbIC;
HOpPMATHUBHBIE aKThl CyOBeKTOB Poccuiickoit ®enepannu; HOPMATHUBHBIC AaKThI
OpraHOB MECTHOTO CaMOYTPABJICHHUSI; TOKAJIbHbIE HOPMATUBHBIE aKkThl. B 3aBrcUMOCTH
OT CpOKa JEHCTBUSI HOPMATUBHBIEC aKThl KJIACCUPUIUPYIOT HA: HOPMATUBHBIC AKThI
HEOMPEICTICHHO JITUTEIILHOTO JIEUCTBUSI; BPEMEHHBIE HOPMATUBHBIE aKThl. Takum
oOpa3oM, B 3aBUCHMOCTU OT IOPUJIUYECKON CHJIBI BCE HOPMATHUBHBIC aKThI
TPYNIUPYIOTCS B OMPENEICHHYI0 CUCTEMY, B KOTOPOW KaXKIbli U3 aKTOB 3aHUMAECT
CBOE MECTO U UTPAET CBOIO POJIb

Takum o00pa3oMm, HOPMATHBHBIA aKT HMMEET OINpEJENICHHbIC MPEUMYIIECTBa
nepea APyruMu UCTOYHHKAMU TpaBa. Bo-TiepBhIX, rOCYJapCTBEHHBIE OpTraHbl UMEIOT
0O0JIbIIIME KOOPJIUHAIIMOHHBIE BO3MOXKHOCTH JJIsI BBISBJICHUSI 001Iero uHtepeca. Bo-
BTOPBIX, B CHJIy OMNPEACIICHHBIX MPaBUJ H3JIOKEHUSI HOPMATHBHBINA aKT SIBISETCA
Jy4IIUM criocoboM ohopmIIeHHsT YCTOSBIIUXCS HOPM. HOpMaTUBHBIN aKkT SBIISICTCS
HauOoJiee  pacHpoCTpaHEHHBIM U, 0OoJiee TOro, JaXe KIACCUUYECKUM U
MEPBOCTETICHHBIM HCTOYHUKOM TpaBa JJisi BCEX CTpPaH, OOBEIUHAECMBIX B CHCTEMY

«IIHUCAHOI0 IIpaBa».

19 Marysosa H.W. u Mansko A.B. Teopus rocyapcTsa 1 npasa: Kypc JIeKIui — 3-e u3fl., nepepab. u gomn. — M.: Hopma:
NH®PA-M, 2013. - C. 195.
20 Kyragun O.E. McTOYHHUKH KOHCTHTYIIMOHHOTO TpaBa Poccuiickoit ®enepauuu. - M., 2014. - C. 15.
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2.2. Ponb mpaBoBOro 00bI4as U CyIE€OHOTO MpeleIeHTa KaKk ICTOYHUKOB MpaBa

[IpaBoBOi1 0OBIYAll SIBISETCS OJHUM H3 JIPEBHEUINIMX HMCTOYHHKOB IpaBa,
BBICTyHasi kak (opma, B KOTOPOH BBIPAXKEHO MPaBWIIO TMOBEACHHS JIUTEIHHOTO
NEiCTBUSA, NpHAAIONIEE €My B CHJIy OTOrO0 KadecTBO NPAaBOBOM  HOpMsIL2!
OO01enpu3HaHo, YTO HEKOTOPbIE U3 MCTOYHUKOB MpaBa, COBEPIIMB 3HAUUTEIHHYIO
HBOJIFOLMIO C APEBHEMIINX BPEMEH, COXPAHWIHNCh B IPABOBBIX CHCTEMax U NMOHbIHE. K
HUM OTHOCUTCS, B YacCTHOCTH, W TpaBoBOM 00bIyail. Kak crpaBeqinBo mojaraer
H.H. Pa3ymoBHY, «XOTMM MBI 3TOTO WJIM HET, OObIYHOE MpaBo AcicTByeT. OHO
CYILIECTBYET M OyleT CYIEeCTBOBATh CTOJIBKO, CKOJBKO TMPOCYIIECTBYET IMPaBo,
OKa3bIBas BIMSHHUE HA TIPABOBOE Pa3BUTHE, BOCIIOIHIS MPOOENbl B 30HAX MPAaBOBOTO
oOLIEHUs, a TAKXKE TaM, /1€ 3aKOH O MPEANHUCAHMS HEXXU3HECTTOCOOHBI». Peub uuer, B
YaCTHOCTU, 00 OObIYasiX MECTHBIX (Ha YpOBHE OTACJIbHBIX OOLIMH WU COOOIIECTB),
PETHOHAIBHBIX, O0MUX (Ha yPOBHE HAILIMHU, HAPOJA) U JOKAIBHBIX U 1p.2

Hcroprueckn y KaxkJIOro HapoAa MpaBO CKJIAIbIBAETCS caMO co0O0il Kak
YCTOSIBIIMMCS ~ TOPSIAOK ~ OTHOLICHWM  MEXAY  JIIOJIbMHU,  HEMOCPEIACTBEHHO
OOyCIJIOBJIEHHBIII OCO3HAHHOW HEOOXOAMMOCTBIO COOJI0/IaTh BCEOOIIME MpaBUIIa
(oOblyam) B TpollecC€ COBMECTHOIO Yy4yacTHsl B  IIPOM3BOJICTBE, OOMEHE,
pacnpeneneHud U MOTpeOJeHUU. DTH TMpaBUiia BRIPAOOTAIUCH TOJ BO3JIEHCTBUEM
00bEKTHUBHBIX noTpedoHOCTEN YKU3HU, NPaKTUYECKON JEeSATEIbHOCTBIO
OpraHU30BaHHBIX B O0O0IIECTBO Jrojel. Tak BO3HUKIO, B YAaCTHOCTH, MPABO
JIPEBHEUHANICKOE,  JIPEBHETpPeYecKoe,  APEBHEPUMCKOE,  JPEBHETEPMAHCKOE,
apeBHepycckoe U ap.2®  Tak, «Pycckas mpaBma» mpeicraBiseT  coboi
CUCTEMATU3UPOBAHHYIO 3aluCh Haumbojee BakHBIX o0ObwaeB. Takyro ke
XapaKkTEepUCTUKY WMEIOT, Hanpumep, 3akoHbl MaHy u 3akoHbl XaMMyparu.
3HauUTENbHOE BHUMAHUE K OObIUasM KaK UCTOYHUKAM IpaBa yAEsIoCh B PUMCKOM

npaBe. HampuMmep, B 10Xy MpUHITMIIATa 3HaUYCHHE OObIYasi KaK KUBOTO MCTOYHHUKA

2l Epodeesa JI.B. Ucrounuku npasa: npoOJieMbl TEOPUHM U UCTOPHU TIpaBa // YueHble Tpyabl Poccuiickoii akagemuu
aziBoKatypsl 1 HoTapuata. — 2013. — Ne1(28). — C.56.
22 Yppkun B.E. CpaBHuTenbHOE NIpaBoBeleHHe: YUeOHMK [Jis MarucTparyphl. 2-€ usj. mepecmotp. - M.: Hopwma:
NH®PA-M, 2015. - C. 320.
23 Pri6akoB B.A. Bectauk Omckoro yuusepcurera. Cepus «IIpasoy. - 2012. - Ne 3 (12). - C. 14.
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npaBa pa3paboTaHo U oTMedeHo FOnmaHoM, KOTOPBIN MpHU3HABAN 332 HUM TaKylO )K€
CHJIy U TaKOe K€ OCHOBaHHUE, KaK U 3a 3aKOHOM, 3aKOHOJIaTeIbCTBO, HO U CyleOHas
IPAKTHKA, CTAaBLIAs OTAEIbHBIM HICTOYHUKOM IIPaBa. 3HAUYUTEIBbHOE PACTIPOCTPAHEHHE
IpaBOBOM 00bIYall KaKk MCTOYHUK MpaBa noxyuui B Poccun. Pycckuil uccnenonarens
B. U. Cepreesuu otmeuan, yto B Poccun 10CTaTOYHO IIIUTENBHBIN IEPUOJ PA3BUTHUSA
roCy1apCTBa, BIUIOTh 10 YCTAHOBJIEHUSI CAMOJEPKABUS, TOHITHS «3aKOH» U «OOBIYaii»
CUMTAJINCh CHHOHMMaMu. Bce o01iecTBeHHbIE OTHOIICHUS MOAYUHSIUCH NEHCTBUIO
TOJIBKO OOBIYasi: «4aCTHbIE U FOCYJAapCTBEHHBIE NPaBa MOJYUHSIIUCEH €r0 JIEHCTBUIO:
IpaBa KHA3EH U Hapo1a, IPaBO HACIEAOBaHUs, MECTH, BBIKYIIA, IPABO COOCTBEHHOCTH
U T. JI. — Bce OBbLJIO OCHOBAHO Ha 0ObIyae. Takoil e no3uuuu npujepxusaics u M. @.
Biagumupcknii-by1aHoB, KOTOpBIM yKa3blBaJl, YTO ,,3aKOHOAATEIILCTBO CTapaETCs
B Y3aKOHUT OObIYaii».?*

TepMuH «o0ObI4aii» B COBPEMEHHBIX IPABOBBIX CHCTEMax TpPAKTYETCs, Kak
IIpaBUJIO, HEOAHO3Ha4YHO. Hepenko Hapsay € HMMH HCHOJIB3YETCS IOHATHE
«0ObIKHOBEHUEY». OOBIKHOBEHHE, Wrparoliee OOJIbIIYI0 POJIb B PEryJIUPOBAHUH
TOPrOBBIX OTHOLLIEHUH, ONPENEIAETCS, KaK IPABUIIO, CJIOKUBIIMMCS HA OCHOBE CTOJIb
MOCTOSIHHOT'O €JMHO 00pa3HOro MOBTOPEHUS JAHHBIX (PAKTUYECKUX OTHOUIEHUH, YTO
OHO CYMTAETCS] BXOJSALIMM B COCTaB BOJIEM3BSABICHUS CTOPOH IO CIEJKE B Cllydae
COOTBETCTBUSI KX HaMmepeHui. Kak UCTOYHMKM TmpaBa MpaBoOBble OObIYAU
XapaKTEPU3YIOTCS CIAEAYIOIUMHA OCOOCHHOCTAMM:

® HOCAT JIOKaJIbHBIA XapaKTep;

® TECHO B3aUMOJEUCTBYIOT C APYTMMHU COLIMAIBHBIMU HOPMaMH U, B YaCTHOCTH, C
penurno3ubiMu (B MHAMM 00bIYHOE TPABO BXOJUT B CTPYKTYPY MHAYCCKOTO MpaBa);
® UX OCHOBHBIE CYIIHOCTHBIE YE€pPThl HEPEIKO OTPAXAlTCi B MOCIOBUIAX,
aopusMax M MOroBOPKax;

® X IPUMEHEHHE 00eCIeUnBaCTCs CAaHKIIMEH TOCYIapCTBa;

24 Axcenosa . Y., Ceeunukosa JI. I'. Teopust 06bIYHOTO IpaBa B YHTOJIOTMYECKUX, TEOPETUKO-IIPABOBBIX U UCTOPUKO-
MpPaBOBBIX HccienoBaHusX. [IpaBo u nonutuka. - 2012, - Ne 12. - C. 105.
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® OTJIMYAIOTCS KOHCEPBATUBHBIM XapaKTepOM, MpUaaBasi 00s13aTeNbHBIN XapaKkTep
OOIIIECTBEHHBIM  OTHOIICHUSAM, CJOXHUBIIMMCS B pe3yJbTaTe JIUTEIbHOMN
OOILECTBEHHOMN MPAKTHKH. 2°

B MexayHapoaHoM mpaBe oObIYail MpeAcTaBisieT cO00i HE TOJBKO (Gopmy
BBIPXEHUS TPAAUIIMOHHO CIOXHUBIIMXCS HOPM, HO M BaXXHBIN CIOCOO CO3/aHUA
HOBBIX IOPUIAMYECKU O0S3aTENIbHBIX IMPAaBUJl MOBEACHUS TOCYIapCTB B Pa3IMUHBIX
chepax AeATeIbHOCTH M MEXKIyHapogHoro oOmieHus. B maHHOM ciydae oObruait
MOXET paccMaTpuBaTbCs KAK OCHOBAHME JUIl  CO3JaHMS HOBBIX HOPM
MEKIyHApOIHOTO MpaBa U KaK PE3yIbTaT TAKOTO MpoIecca.

Takum o0pa3omM, B COBPEMEHHBIX YCJIOBHUSX OObIYail B 3HAUYUTEIbHOU CTEICHU
HOTEPSUT CBOIO POJIb UCTOYHUKA IIPaBa, OJTHAKO O 3aKaTe OOBIYHOTO MpaBa B IMOJIHOM
Mepe TOBOPUTh HET OCHOBAHMM, T. €. OObIYaM OCTAIOTCSI MCTOYHHUKOM MpaBa, HOo,
YTOOBl YCTAaHOBUTH, YTO B OOIIECTBE SBISIETCS CHPaBEAJIUBBIM, HEOOXOAMMO
yUUTHIBaTh OOBIYHOE MOBeAeHHEe Joaed. [IpakTtuueckoe 3HaueHue oObIUas
3aKJIF0YAETCs], BO-NIEPBBIX, B TOM, YTOOBI OOJIErYUTh MOHUMAHUE 3aKOHA, TEM CaMbIM
CIIY’)KUTh JOIIOJIHEHUEM K HEMY; BO -BTOPBIX, COCTaBUTh COZAECP)KAaHUE 3aKOHA, T. €.
OBITh €r0 MCTOYHMKOM. 3a/iaya 3aKOHOJATENsl COCTOUT B TOM, YTOOBI KPUTUYECKHU
OTHOCUTBCA K OOBbYasM M pemaTh BOOPOC 00 HMX pPa3yMHOCTH, MPEXKAEC YeM
CaHKIMOHUPOBATH WM IIPU3HABATH,

K wucrouHukam mnpaBa TakXke OTHOCHUTCS CYACOHBIA MpEUeNeHT, KOTOpPbII
ABJISIETCS BEChbMA CJIOKHBIM 1 MHOTOTPAHHBIM IIPABOBBIM SIBIICHUSIMHU, B 3HAYNTEIIbHON
CTEIICHU 3aBUCAIIMM OT MCTOPUYECKUX, COLHAIBHBIX, IOJUTUYECKUX W HHBIX
TpaJMLIM, cieHUPUIECKUX YCIOBUH CYIIECTBOBAHMSI PABOBOM CPEIbI.

[IpaBoBOM MpeUEeAeHT B 3aBUCUMOCTH OT I'OCYJapCTBEHHOI'O OpraHa, KOTOPBII
€ro TMpUHAJ, NPUHATO JEIUTh HA AJMUHUCTPATUBHBIN UM cyneOHbil. Ecinu

aJIMI/IHI/ICTpaTI/IBHblﬁ nNpeucACHT ITOHUMACTCA KaK PpPCHICHUC aAMHWHHUCTPATHBHO-

WCITOJIHUTEIILHOTO OpraHa TOCyAapCTBEHHON BJIACTH, TO CyA€OHBIN MIPEIIEICHT - 3TO B

%5 IIpiranos B.W. Teopus rocyapcTBa W Npapa: Te3UChl JEKIU. — 8-¢ M3, MCMPABIEHO U JONOJHEHO. - HikHuil
Hosropoa: HHI'Y um. H.W. Jlo6agesckoro. - 2015. - C. 191.
ZTpuropses B.A. O6mas Teopus npapa U rocyaapcrsa: YueGHUK sl By30B. - M.: UTHDPA-M, 2015. — C. 218.
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MIEPBYIO OYepelb PEIICHUE, TPUHATOE CYACOHBIMHA TOCYIAPCTBEHHBIMU MHCTAHITUSIMU
M0 KOHKPETHOMY Jnenly. B Hacrosimiee BpeMsi B MPaBOBEICHWHM HET YETKOTO
onpeneneHus cyneOHoro mnpeneaeHTta. Tak, Hanpumep, P. JlaBua paccmarpuBaer
MOHATHE CyIeOHOTO MPEIEACHTA KaK «PEIIeHUE 10 KOHKPETHOMY JCITY, SIBIISIOIICECS
00s3aTENbHBIM JIJI1 CY/JIOB TOW K€ WM HU3IIEH HMHCTAHIMU TIPU PEIIECHUU
aHAJIOTUYHBIX JeJI, TU00 Clly)Kalllee MPUMEPHBIM 00pa3lioM TOJIKOBAaHUS 3aKOHA, HE
MMEIOIIUM 00s3aTeNbHON cHitbl».?’ OnpeeneHne 3By4MT HEOJHO3HAYHO, TaK KAk
HEIMOHSTHO, UMEET JIU CYJICOHBIN MpeleeHT 0043aTEIbHYIO CHITY WU HET.

K mpuznakam cyneGHOro mpereieHTa B KI1aCCUYECKOM BHJI€ OTHOCSITCSI:

- 00s3aTeNIBHOCTB- TPEIEACHTHl  YCTAHABIMBAIOTCS TOJBKO  BBICIIAMH
CyJleOHBIMM HMHCTAHIIMSIMHU, a He BcemH cyaamu. [Ipu 3ToM u3 Bceil cyneOHOU
MIPAKTHUKH TPEIEICHTAMHA MOTYT OBITh TOJIBKO T€ PEIICHUS COOTBETCTBYIOIIHMX CYOB,
KOTOPbIE BEIHECEHBI OOJILITMHCTBOM T'OJIOCOB YJICHOB CY/Ia;

- MpenejeHTaMu MOTYT OBITh TOJBKO T€ CYACOHBIE pEIICHUs, KOTOpPbIe
BKJIFOYAIOT B C€0S CYNTHOCTh PEIIeHH (ITOJIOKEHUS WIIM TIPUHIIAITA, YUIH OCHOBBI, Ha
KOTOpOM TPUHUMAETCS pEIIeHHWe) — TOM YacTh pEelIeHHs, KOoTopas u3jaraer
MIPEICACHTHYI0 HOPMY U HOCUT 00sI3aTEIIbHBIN XapaKTep;

- CYIIHOCTh pelieHus (TmpeleaeHTHas HopMa) JOJDKHA OCHOBBIBATHCS HA
€CTECTBEHHBIX TIpaBaxX YeJIOBEKa U OTPakaTh HOPMBI MOPAJIM M TaKHE PEeauH, KaK
oOblYau U TpaJUIUU Hapoa.

[ToaBoas uTor MOKHO CHOPMYITUPOBATH clieaytoriee onpeaenenne. CyneOHbIi
MpELEeEeHT - 3TO UCTOYHUK IpaBa, MPEACTaBISIONINN cO00i cyneOHOe pellieHHe 1o
KOHKPETHOMY JIeJTy, KOTOPO€ HMEET CTaTyC IPaBOBOM HOPMBI M  SIBIISETCSA

00s3aTeJIbHBIM AJI1 IPUMCHCHHUA ITPAaBUJIOM B Cydax TOM XK€ WU HU3IICH HHCTaHHHﬁ.

21 CpaBHMTENBHOE MPABOBE/IEHHE: HALIMOHAJIbHBIE IpaBoBbie cucteMbl. T.1. TIpaBoBble cucTeMbl BocTounoii Esporns //
Iox pen. B.U. Jladurckoro. .- M.: Korrpakt: U3uCII, 2012. - C. 328.
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2.3. HopmaTuBHBI# 10rOBOp, AOKTPUHA, PEIIUTHO3HBIE TEKCTHI, OOIITHIE
IIPUHLIAIBI [IPABA U X POJIb B IPAaBOIIPUMEHEHUU
B nocjeaHee BpeMsi HabIogaeTcs CTPEMUTEIBHOE PacIliupeHne
cdepbl TOTOBOPHBIX OTHOILIEHUH. J{OrOBOp CTAHOBHUTCS PETYJISATOPOM HE TOJBKO
B DKOHOMHUYECKOU cpepe, HO  TakKe NPUOOpETaeT 3HAUYEHHE  YHHMBEPCAIbHOIO
perynsaropa BceX OTHOILIEHUH B oOiiecTBe. B cBsi3u ¢ 3TUM yBenuMuuBaeTcs poJib U
TaKOTO HCTOYHMKA IIpaBa KaK HOPMAaTUBHBIM JOroBOp. Tak Kak HOpPMATUBHBIN
JIOTOBOP SIBJISIETCSL  OAHMM M3 ~ MCTOYHHMKOB  IpaBa, OH  TakXke o0iajgaer
PSIOM CHeUPUUECKUX IOPUANYECKUX MTPU3HAKOB!
o MpeAHa3HAYEHbI PEryJIMPOBATh HaN0oJIee YCTOMYHUBBIE K TUITUYHBIE
BU/JIbI OOLIIECTBEHHBIX OTHOLIEHHUI;
o 3aKII0YAIOTCA B NYOJIMYHBIX HMHTEpecax JUIsl  JTOCTHXKCHHS
OOIIIECTBEHHO MOJIE3HBIX LIEIIEH;
o OXBaThIBas IIUPOKUNA KPYT OOIIECTBEHHBIX OTHOIIEHUN, OHU HOCAT
KOMIUIEKCHBIA XapakTep W MOI'YT BBICTYIIaThb B KAue€CTBE CaMOCTOSTEIbHBIX

HCTOYHHKOB IIpaBa,

o pacnpoCTpPaHAIOT CBOE JACHCTBHE HA (POPMAIIBHO HEOTPEAEIEHHBIN
KpYT JIULL;

o paccuuTaHbl Ha HEOJHOKPATHOE IPUMEHEHHUE;

o KaK MpaBuio, HE UMEIOT (PUKCUPOBAHHOTO CPOKA JEUCTBUS (€Ciu

p€Yb HUIET O BPEMEHHOW Mepenadye MOJHOMOYHM, TO HOPMATHUBHBIM JOTOBOP
HOCHUT yCTaHABIIMBAEMbIN B OMPEAECICHHBIX pAMKaX BPEMEHHBIN XapakTep);

o coJieprKalliecs: B HUX TpeOOoBaHUsl 00513aTeNIbHBI JIJIs1 UCTIOTHEHUS;

o IPOJOJDKAIOT ~ CBOE  00Iiee  JEWCTBHE  HE3aBUCUMO  OT
BO3HUKHOBEHHUSI WJIM MPEKPALICHUS MPEIYCMOTPEHHBIX HMMHU KOHKPETHBIX
IIPaBOOTHOIIIECHUN;

o coAepKaT MpaBuja MOBEACHUS, FOPUIUUECKHA 3HAUUMBIE HE TOJBKO

AJIs1 HCTIOCPCACTBCHHBIX YUYACTHHUKOB JOTOBOPHBIX OTHOLLICHUI (BHYTpeHHee
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IOpUJINYECKOE BO3JEHUCTBUE), HO W IS WUHBIX JIMI[ (BHEIIHEE HOPUIUYECKOE
BO3JICHCTBUE);

o OpU BO3HUKHOBEHHHM CIIODHBIX CHUTyalldid, CBA3aHHBIX C UX
UCIIOJTHEHUEM, MPEAYyCMaTPUBAETCS CIIEUalbHasg MPOLEAYypa pa3pelieHus
IOPUINIECKOTO KOH(IIMKTA, CBSI3aHHAS C OMNPEACICHHEM YIOJIHOMOYEHHBIX
cyonekToB.?

[leHHOCTh HOPMATUBHOTO JOIOBOPAa KAK UCTOYHUKA MPaBa ONPEICISIETCA TEM,
YTO 3TO CBOOOIHAs (hopMa MmpaBa, Tak Kak OHa OCHOBaHa Ha JJOOPOBOJLHOM MPHUHSITHH
HOPM CTOPOHaMH, YYaCTBYIOIIIMMU B IPABOTBOPUYECKON JAEATEIbHOCTH.

Hcxonst u3 TmpU3HAKOB, MOXKHO COCTaBUTh ONPEAECIECHUE HOPMATUBHOTO
noroBopa. HopmaTuBHBIM 10roBOp — coOrJlallieHWe JABYX WM 0Oojiee CTOPOH,
YCTaHaBIIMBAIONIEE, U3MEHSIOINIEE NI OTMEHSIIOIIEE TPABOBBIE HOPMBI B MPEAEIax UX
KOMMETeHIIMU. Takue  JOTOBOpPHI  OBIBAIOT  BHYTPUIOCYAApPCTBEHHBIMH U
MEXIyHapoaHbIMH. OHM MOTYT COJAEpP)KATbCS B HOpPMax MpaBa, NPUHUMAEMBIX
MEXKIYHAPOJIHBIMU OpPTaHM3alUsIMU  pa3NUYHOr0 Buaa: yHUBepcaibHbIX (OOH),
peruonansHeix (Coser EBporisl), crienuaiu3upoBaHHbIX. >

[Tog nOKTpUHOW Kak WCTOYHMKOM IIpaBa TOHMMAeTCs Hayka (Teopwus,
KOHIICTIIUS WU UJiesl), KOTOPhIE BO BCeX 0€3 MCKIIIOUECHHS CIIydasX UCIOIb3YIOTCS B
IIPaBOTBOPYECKOM M IIPABOpEAIM3YIOLIEM ITpouecce. [IpaBoBas TOKTpUHA Kak HayKa
WJIM TOCHOJICTBYIOLIME B OOIIECTBE MPEACTABIEHUS O MIpaBe 001alaeT CleayoIUMu
YepTaMu UCTOYHHKA MPABA:

- 3TO TE€OpHUs WM COBOKYITHOCTb 3HAaHWM, IPEICTABICHUM O IpPaBE JTaHHOTO
oOl1lecTBa, COJEPKAaHUU OTIEJIbHBIX MPABOBBIX HOPM, KOHKPETHBIX CIIOCOOax
pELICHUS FOPUANYECKUX Ka3yCOB;

- HCO6X0)II/IMOCTB CymcCTBOBAHUA HpaBOBOﬁ JOKTPUHBI IIPCAONPECACIIACTCS

06H_ICCTBCHHBIMI/I HOTpC6HOCT${MI/I B CTAaOMJILHOCTH H IopsAaKe OTHOIICHUM MCKIY

28 Marysosa H.W. u Mansko A.B.Teopus rocyaapcTsa U IpaBa: Kypc JeKIuid. — 3-e u3gl., nepepab. u gom. — M.: Hopma:
NH®PA-M, 2013. - C. 195.
2 Yppkun B.E. CpaBHuTeNbHOE IIpaBoBefeHue: Y4eOHHUK Ul MarucTpaTyphl. 2-e m3i. mepecmotp. - M.: Hopma:
NH®PA-M, 2015. - C. 238.
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aroapbMu. B crmocoOHOCTM MpaBOBOM  JTOKTPUHBI  YAOBIETBOPATH YEIOBEUECKUE
NOTPEOHOCTH B MPABOBOM PETYJIMPOBAHUU OOIIECTBEHHBIX OTHOILIECHUHN MPOSBIIACTCS
€€ coluaabHas LHEHHOCTD;

- IpaBOBasi JOKTPHUHA UMEET 0OBEKTUBUPOBAHHYIO (POPMY B BHJI€ TUCHMEHHBIX
KOMMEHTApHUEB, yUeOHUKOB, MMOCOOUIA, U T.M. UM YCTHBIX MHEHHH, BHICKa3bIBAEMBbIX
yu€HpIMU B cyze. [IpaBoBas NOKTpHHA — HENUCAHBIA MCTOYHUK IpaBa, KOTOPBIN
oOHapyXHBaeT ce0si B HEMOCPEICTBEHHOM JIEHCTBUU MpaBa — Mpu (HOPMUPOBAHUU
HOPMAaTUBHOTO PETYJISTOPA U BOILUIOUIEHUHU €TO B KU3Hb.

- MPaBOBas JOKTPHHA CO3MAETCS yIEHBIMHU-IOPUCTAMH;0

- MpaBoBas JOKTPHHA BKJIIOYAET B ce€Osl HE TOJIBKO HAy4YHO JOKAa3aHHbBIE U
JIOCTOBEPHBIC 3HAaHUS O IpaBe, HO U BEPOSITHOCTHBIE CYXJIEHHUSA, HE 00JafaroIiue
CBOMCTBaMU UCTHHHOCTU U 0OOCHOBAaHHOCTH. MIHBIMH ClIOBaMH, paBOBasi JOKTPHUHA,
Oyayuun  pe3yJabTaTOM  MBICIUTEIBHOM  JEATENIBHOCTH  YEJIOBEKa,  HOCHUT
UJICOJIOTHYECKHM XapaKTep U HEPEAKO BBIPAYKAET T€ WIM MUHBIE UCAIIbI, [ICHHOCTH.

Ceronnst mpaBoBasi TOKTPUHA KaK MCTOYHUK IpaBa IIMPOKO UCIOJIb3YETCS B
MYyCYJBMaHCKUX CTpaHaX, TJ€ OHa CIYy)XUT OCHOBOM I pa3pelicHus
MMYILIECTBEHHBIX, OpauHO- CEMENHBIX CLIOPOB. MHEHMSI MYyCYJIbMaHCKUX FOPUCTOB IO
IIOBOJ1Y TOJKOBAaHHWM IOJIOKEHUW CBSIICHHBIX MYCYJIbMAaHCKUX KHUI — KopaHa u
CyHHBI — IPU3HAIOTCS B CTpaHaxX MYCYJIbMAaHCKOW IIPABOBOM CUCTEMBI MCTOYHHKAMU
npaBa. Hepenko 0OOCHOBBIBAIOT CBOM PEIIEHUS CCHUJIKAMH Ha TPYAbl YUYEHBIX
AHTJIMKACKHUE Cy/IbU. B poccuiickoi mpaBoOBOM CUCTEME IPABOBAs JOKTPUHA.

Takum 00pazoM, o cBOEW NpHUPO/IE NMPaBOBas JOKTPHUHA (MACOJIOTH) 00IagaeT
PETYISTUBHBIMU BO3MOYKHOCTSIMU — [0 HOPMATUBHOMY, HAEOJOTUYECKOMY,
BOCIIMTATEIbHOMY BO3JCHCTBUIO Ha BOJIO M CO3HAHUE CYOBEKTOB IpaBa C IEJIbIO
yOeXJIeHH UX B HEOOXOAMMOCTH OIPEAEIEHHBIX TUIIOB MPABOMEPHOTO MOBEICHHS.

[To HameMy MHEHMIO, OJHUM M3 BOIUIOIICHWN PErylsTUBHONW (DYHKUUU MPaBOBOU

30 Aamcumosn AL, A.4. Peoxenkos, A.JO. Uuxunbauna IpaBosenenue: yueOuuk. - M.: Msgatensctso HOpaiir, 2013. —
C. 251.
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JOKTPUHBI SIBIIIETCSI TO, YTO TOCJIENHSIS SIBJASIETCSI UCTOYHUKOM IpaBa, TO €CTh,
BBICTYTaeT (POPMOI1 BBIpAKEHUS U 3aKPETUICHUS TPABOBBIX HOPM.

Penurunosnsie TekcThl. CBAILIEHHBIE KHUTH KaK UCTOYHUK IpaBa MPEXkIe BCEro
MMEIOT IIUPOKOE PACIPOCTPAHCHUE B MYCYJIbMAHCKUX CTpaHaX, MHOTHE U3 KOTOPBIX
MPEACTABIAIOT COOOM TEOKpaTUYECKHUE TrocydapcTBa. [JIaBHBIMH HCTOYHUKAMHU
MycynbMaHCcKoro mnpaBa cuuTarorcss Kopan m CyHna. Kopan — cBsileHHas KHuWra
ucnama. B mycynbMaHCKHX KynbTypax cumtaetcsi, 4To Kopan — 310 peubr Aiiaxa
(bora), obpamennas k npopoky Myxammaay Ha apaOckoM sizbike. CyHHa — COOpHUK
npeaaHui (xaaucoB) O XKU3HU Mpopoka Myxammana. B ciydae, ecinu npeanucanus
Kopana unu CyHHBI OKa3bIBaIOTCS CIUIIKOM OOLIMMHU WM B HUX CYIIECTBYET MPOOe
OTHOCHUTEJIBHO MTPAaBUJI MOBEACHUS B TAHHOW KOHKPETHOM CUTYyallMH, TO MTOMCK TaKUX
IIPAaBWJI OCYILECTBISAETCS C momombio TonkoBanui Kopana wminm Cynsbl. Takoe
TOJIKOBAHUE UMEIOT IPaBO AaBaTh TOJBKO CIEIUATIbHBIE MYCYJIbMAHCKUE ITPABOBE/IBI.
Kak ¥ MHEHHSI y4YEHBIX- FOPHUCTOB, PEIIUTUO3HBIE TEKCTHl B POCCHUMCKON IMPaBOBOM
CHUCTEME UCTOUHHKAMHU MPaBa HE SBJISIIOTCS.

B coBpeMEHHOM NMBWIM30BAHHOM MHUPE B KaueCTBE HCTOYHMKA IpaBa
MPU3HAIOTCS TMPUHIUIBLI, CPOPMHUPOBABIIUECS B MEXIYHAPOAHBIX OTHOIICHUSIX
MEXKJy cTpaHaMu. B 3TOM CMbIC/E pa3nuyaroT NPUHIUIBI ABOSIKOro pona. OgHu u3
HUX HUMCIOT TJIOOAIhbHOE 3HAUYCHHWE M JICMCTBYIOT B cdepe MEXKIyHapOJIHOTO
nyoJIMYHOTO TpaBa. J[pyrue UMEI0T BHYTPUTOCYAapCTBEHHOE 3HaueHue. Hampumep,
ct. 38 Craryra MexmyHnaponHoro cyna rinacut: «Cypa, KOTOpbId 0Os3aH peliaTh
nepelaHHbIe €My CIIOPbl HA OCHOBAHUM MEXIYHAapOIHOTO MpaBa, MPUMEHSET 00IIne
MIPUHIIUIIBI TTPaBa, IPU3HAHHBIC IMBUIN30BAHHBIMU HalUAMIY. K 001IIuM npuHIUam
B IIpaB€ OTHOCSTCS, HAIpPUMEp, TAKUE IOJIOKEHHUS, KaK: «CHEUUAbHBIA 3aKOH
OTMEHSIET JEeHCTBHUE OOIIEro 3aKOHA», «MO3JHEHIIMM 3aKOHOM OTMEHseTcs Ooiiee
PaHHUI» U T. 1.

B psine cTpan HCTOYHHKOM TpaBa MPU3HAIOTCS OOIINE TPUHITUIIB, T. €. °TPasHe,
HUCXOJHBIC Hayaja HAIMOHAJILHOM TMPABOBOM  CHUCTEMBI. ODTO  IPUHIUIIBI
CIPaBEJIMBOCTH, JOOPOW COBECTH, COIMAILHOM HAMPaBIEHHOCTH TMpaBa © Jp.

Hanpumep, [I'paxknanckuii  kojaekc Vcmanum Ha3blBaeT OOIIME MPUHITUIIHI,
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BBITEKAIOUINE W3 HCIAHCKUX KOJEKCOB M 3aKOHOB. B wmcmaMckux rocynapcrBax
(nanpumep, AdraHucraH) B ciydae HpobOeiia B 3aKOHE CYJ MOXET COCJIaThCs Ha
OPUHLIMIBI [apuata (peauruo3Hele KaHoHbl). Mctounukom mnpaBa Poccuiickoit
®denepanu  ABISIOTCS OOILIENPU3HAHHBIE MPHUHIMIBI U HOPMBI MEXIYHApOJIHOTO
IpaBa ¥ MEXAyHapOAHbIE JOTOBOPHL. Y TBEPKJIEHUE O MPU3HAHUM OOIIETIPU3HAHHBIX
IPUHLIAIIOB U HOPM MEXTyHAPOJIHOTO IPaBa BhI3bIBAET MAacCy Hay4HbIX criopoB. I'.M.
JlaHUIIEHKO YTBEP)KIAeT, YTO «B TEOPHUM U TMPAKTUKE MEXKIYHApOJHOTO TIpaBa
OOIIENPU3HAHHBIMYA MPUHIMIIAMA U HOPMaMU MEXIYHapOAHOIO IpaBa CUUTAOTCS
Takue 00111e00s3aTeNIbHbIe HOPMBI MEXKIyHAapOJHOTO TpaBa, KOTOPHIE MOJB3YIOTCS
BCEOOIIUM MTPU3HAHUEM, BRIPAKEHHBIM TEM UM WHBIM CIIOCOO0M, XOTS 3a4acTyIO U HE
3aKPEIIEHHBIE B KAKUX-TM00 KOHBEHIMAX». 3!

OO01Ire MpUHIKIIE TPaBa MOTYT MCIOJIB30BAThCSA KaK MICTOYHHUKH TpaBa B BYX
cllydasix:

BO-TIEPBBIX, B ClIy4ae HaJIW4yus MpoOena B IpaBe, KOrja HEOOXOJUMO
NPUMEHEHNE aHAJIOTHUH TIPaBa;

BO-BTOPBIX, B CIy4yae M3AaHMUsS TaKUX HOPMATHBHBIX IPABOBBIX AaKTOB,
HEOOXOMMOCTh IPUHATHSA KOTOPBIX MPSAMO BBITEKAET U3 MPUHIIMIIOB MIPaBa.

OOmue mnpuHIOUIOBI TpaBa MPEJICTaBISIIOT COOOM OCHOBHBIE Hauaja,
OTIPENIETSIONINE COJIEpPIKaHNE, BaKHbIE OCOOCHHOCTH U PETyJIATUBHBIE MEXaHWU3MbI
npasa. [[pUHIUIBI TAKOTO SBISIOTCS OOMIMMH JIJIsI BCEX MPABOBBIX HOPM M MPUTOAHBI
JUIs TIPUMEHEHHUsT BO BCEeX OTpacisx npasa. HammoHanbHOE MpaBO TOCYIapCTB
npuoOpeTaeT CBOMCTBA CUCTEMHOCTH M €IMHCTBa, Ojlarojiapsi OOMIMM MpUHIUIIAM
npasa. O0IIMe TPUHIIUIIEI TPaBa B HAIIMOHAIHHOM MpaBe POPMHUPYIOTCS COBMECTHO C
poleccaMy pa3BUTHS IOCYAAapCTBa M OOIIECTBA, UCHBITHIBAsI B TOM YUCIIE BIMSIHHUE

MOJIUTUYECKHUX U (PUIOCO(DCKUX KOHLIETIINI, PETUTHO3HBIX UIEH.

32 Xabuposa T.SI. TIpaBopas cucrema Poccuiickoii @ejiepaliii B yCIOBHAX MEXKIyHAPOIHOM MHTerpauuu // BecTHuk
Poccwuiickoii akamemun Hayk. - 2015. T. 85. - Ne3. - C. 196.
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3AKJIFOYEHUE

WTak, 3aKOHYMB PACCMOTPEHUE JAHHOU PAOOTBI, MOKHO IOABECTU HUTOTH U
0000IIUTh MOJYYEHHYI0 B Xoje padoTel mHbopmanuio. [log MCTOYHUKOM IpaBa
MOHMMAaETCsl 00BEKTUBUPOBAHHOE 3aKpEIUICHUE U MPOSBICHUE COACPKAHMS MpaBa B
ONPENIEIICHHBIX aKTaX TOCYJIapCTBEHHBIX OPraHOB, PEIICHUSX CYIOB, IOTOBOpax,
0ObIYasiX ¥ MHBIX UCTOYHHUKAX. Ha mpoTsskeHnH AU TEIbHOM UCTOPUU CYIIIECTBOBAHUS
npaBa Kak COLMAJIBHOTO HWHCTUTYTa pPa3BUBAINCh W M3MEHSJIMCh B3IVISIIBI Ha
MCTOYHHUKH MpaBa. U cBsS3aHO 3TO OBLIO C pa3HBIMU YCIOBHUSIMU U MOTPEOHOCTSIMHU TOTO
WJIM MHOTO 3Tara oOIEeCTBEHHOIO Pa3BUTHS, Mpex e Bcero B EBpore.

CBoeoOpa3ue HMCTOYHMKOB IIpaBa CKa3blBaeTCs Ha (opMax BHEIIHETO
BBIp@XEHUS MpaBa. B HUX HAMISIHO MPOSBISIIOTCS UCTOPUUECKHE OCOOEHHOCTH TEX
WM WHBIX OOIIECTBEHHBIX CHUCTEM, pa3zHooOpasue (opM TOCyIapCTBEHHOTO
BMEUIATENbCTBA B OOIIECTBEHHYIO KHU3Hb.

Haubonee u3BecTHble (POPMBI CYIIECTBOBAHUS I'OCYJIAapCTBEHHO-IIPU3HAHHBIX
HOPM CJEAYIOIIME: IpPaBOBOM OObIYal, CyIeOHBbIM MPENEeAeHT, HOPMATHUBHBIN
IIPaBOBOM JOrOBOp, MpaBoBasi JOKTPUHA, OOIIME NMPUHIMIBI MpaBa, HOPMATUBHBIN
IIPABOBOM AKT.

Kaxxplif UCTOUYHMK IpaBa MMEET CBOM OCOOEHHOCTH, CIEeUU(UKY, WCTOPHUIO
pa3BUTHE, a TAKKE MECTO B COBPEMEHHBIX IPABOBBIX CHCTEMaX. be3ycI0BHO, CEroIHs
HauOosee 3(hPeKTUBHBIMU U 00Jiee PacpOCTPAHEHHBIMH SIBISIIOTCS HOPMATHUBHBIN
JIOTOBOP, HOPMATHUBHBIN MPABOBOM akT, CylAeOHBIN mpeneneHT. OHU 3aKperIstoTCs
opuIManbHO BO BCEX Pa3BUTHIX TocyaapcTBax. I[IpaBoBas NOKTpHHA M MpPaBOBOE
CO3HAHUE B YMCTOM BHJI€ KaK (JOPMBI MpaBa HE PaCIpOCTPaHEHbI CErOJHSI HUTE, HO
OHH UMEIOT OO0JIBIIIOE 3HAYCHHE B a0COFOTHO KaXKJOM TOCYIapCcTBE Ha He(hOpMaIIbHOM
ypoBHE. B Mupe nponomkaer cyliecTBoBaTh Haubosee ApeBHUe (POpMBbI MpaBa, TaKKUe
KaK MpaBOBOM 0O0bIYail, B YaCTHOCTH, OH PACIPOCTPAHEH B MEXKIYHAPOTHOM,
IpaKJaHCKOM, IPEANPUHUMATEIBLCKOM, TOPrOBOM, MOPCKOM IIpaBe. Penurnosnsie
HOPMBI KaK MCTOYHMK MpaBa UMEIOT MECTO BO MHOTMX TOCyJapCTBax PeIMTrHO3HO-
TPaJMLIMOHHON IPaBOBOM CEMBSAX, OJTHAKO COBEPUIEHHO HEMBICIMMBI B CBETCKHUX

roCy/apcTBax.
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HcrounrkaM mpaBa mpucym o(UIMATbHBIN XapakTep, OHU MPU3HAIOTCS
TOCYJapCTBOM, YTO WM TPEAOIPEACIISICT TMOMIEPKKY COMEPKAIMXCS B HUX HOPM CO
CTOPOHBI TOCYJIAPCTBA, X TOCYJAPCTBEHHYIO 00€CTICYCHHOCTb.

OdunmanbHbIN XapaKTep HCTOYHUKAM TTpaBa MPHUIACTCS IMyTEM:

IpaBOTBOPYECTBA,  KOTJla  HOPMATUBHBIE  JOKYMEHTHl  NPUHUMAIOTCS
KOMIIETEHTHBIMHA TOCYAapCTBEHHBIMH OpraHamMHu, T. €. TIPSMO MCXOIAT OT
roCyJ1apCTBa;

CaHKITMOHUPOBAHUS, KOT/Ia TOCYAapPCTBEHHBIC OpPraHbl, HAIPUMED, CYAbl, B TOM
VI UHOM BHUJE OJIOOPSIOT COIMAbHBIC HOPMBI (0OBIYau, KOPIIOPATUBHBIC HOPMBEI),
MPUIAOT UM IOPUANYCCKYO CHITY.

MoxHO crenath 0000IIArOIINI BBIBOA, YTO (POPMBI MpaBa KaK OJIMH W3 BHUJIOB
WCTOYHHUKOB TIpaBa MMEIOT HMCKIIOYUTEIBHO OOJBIIOE 3HAYCHWE IS YKPETUICHHUS
3aKOHHOCTH B IIpaBOBOM rocyaapctBe. COBEpIICHCTBO Ha3BaHHBIX HCTOYHUKOB
HaIPSMYIO 3aBUCHUT OT YPOBHS TEOPETHUECKHUX MTPEJACTABICHUHN 0 HUX, €IMTHOOOPA3HOM
MOHUMAHUU W OT KadyecTBa IO CYIIECTBY BCEX BHJIOB IOPUAMYECCKON IMPAKTHUKH.
Opunnueckas Hayka mpu3BaHa CBOSBPEMEHHO pa3padaThiBaTh IMPUTOHBIC
pPEKOMEHIAIMU 110 YJIy4YIICHUI0O WCTOYHHWKOB IIpaBa, a MPaKTHKa JOJDKHA YMEJIO
peanu3oBaTh NPEIIOKEHUS YYSHBIX B ICNSAX CO3JaHUS THOKOH, JMHAMUYHON U
3 PekTHBHO (YHKITMOHUPYIOIIEH CHUCTEMbl MCTOUYHHMKOB IpaBa. OT kadecTBa 3TOMU
CHUCTEMBI TIpaBa 3aBUCUT IMPOYHOCTh 3aKOHHOCTH B TOCYIApCTBE. A TaKXe BaKHO
MOAYEPKHYTh, YTO TPU TMPUHATHU JTIOOBIX HCTOYHMKOB IIpaBa, Ha MOMW B3IJI,
HEOOXOJMMO  TIOJIHOE€  COOJIIOJICHWE  MPUHIUMIA  «BEPXOBEHCTBA  3aKOHA,
OCHOBOIIOJIAralOIIMX KJIEW MPABOBOM CUCTEMBI U €AUHOW CUCTEMBI B3aUMOACHCTBUSA

dbopm npaBa.

29



CIIMCOK UCIIOJIB3YEMbIX NCTOYHHUKOB

. IHoctanosnenne I'ocynapcrBenHoi gymbl ®C PO ot 22.01.1998 1. Ne 2134-II
I'T «O Pernamente I'ocynapcreennoi Jlymer denepansHoro coopanust PD»
(pen. ot 20.04.2007). // [9nexTpoHHbIN pecypc]: JocTyn u3 crpas.-MpaBoBOM
cucremsl «KoHncynprantlnrocy.

Axcenos, 11.4., CBeunnkosa JI. I'. Teopus oObIYHOTO MpaBa B YHTOJIOTHYECKHX,
TEOPETUKO-TPABOBBIX U HCTOPUKO-TIPABOBBIX MccienoBanusx // .Y AxceHosa,
JL.T Ceunuxkosa. // IlpaBo u momutuka. - 2012. Ne 12. — C. 105-115.

. AaucumoB A.Il. IIpaBoBenenue: yueOHuk // moa penakiuein A.Il. AHHCUMOB,
A5l Peokenkos, A 1O. Yukmnpauaa. — M.: U3matensctBo FOpaiit, 2013. - 374c.
. bacten, W.H. [loHsiTie 1 BUIBI HICTOYHUKOB KOHCTUTYIIMOHHOTO TipaBa. // 11.H.
bacren. // Xypuan: BectHuk UensOMHCKOTO TOCYIapCTBEHHOTO YHUBEPCUTETA.

- 2012 - No2. - C. 9-15.

. bemsea, O.M. Teopus rocymapctBa M mpaBa B CXE€Max U OIPEACIICHUAX:
yuebOHoe nocobue //O. M. benseBa. — PocroB—Ha—/{ony: ®enunkc, 2012. — 28c.

. I'puropres, B.A. O0mas Teopus mnpaBa u rocyapcra: Y4eOHUK sl By30B //
B.A. I'puropses. - M.: UTHOPA-M, 2015. — 324c.

. HaBun Pene, Koddpe-Cnuno3u K. OcHOBHbIE MPaBOBBIE CUCTEMBI COBpE-
MeHHOCTH. — M.: Mexaynapoansie otHomenus, 2011, — 117c.

Koznosa, O.E. Koncturynumonnoe mnpaBo Poccuu. //O.E Koznosa. - M.:
[Ipocnekt, 2012 — 565c.

. Kyrapun, O.E. Wcrounukum KOHCTUTYIIMOHHOTO TmpaBa Poccuiickoi

deneparuu. //O.E Kyradun. - M.: IIpocnekt, 2014. — 348c.

10.JTadurckuii, B.1. CpaBHuTeapHOE MpaBoBeIeHUE B oOpa3ax mpasa. B 2-x TT.

Towm 1. //B.1 Jladpurckuii. - M.: Cratyr, 2010. - 429 c.

11.Epodeena, [.B. ictounuku npasa: nmpoOjaeMbl TEOpUH U UICTOpUU Tipasa. // /1. B.

Epodeesa. // Yuenbie Tpyabpl akaJeMUd U aaBOKaTypbl 1 HOTapuata. — 2013. -

Nel(28). — C. 45-59.

30


http://cyberleninka.ru/journal/n/vestnik-chelyabinskogo-gosudarstvennogo-universiteta

12.Manoga, O.B. O nmpo6iieme ncrounukoB npasa // O.B. Manosal//. Cubupckuii
opuaudeckuii BectHuk. - 2014, - Ne 4. —C. 21-26.

13.Mapuenko, M.H. CpaBHUTEIbHOE MPAaBOBEICHUE: YICOHHUK. 2-€ U3/, Iiepepad. u
nor. /M.H. Mapuenxko. — M.: IIpocmekt, 2011. - 456¢.

14 Mary3oBa, H.W., Manbko A.B. Teopus rocynapcTBa u mpapa: Kypc JEKITUH. —
3-e u3 ., nepepad. u gon. / H.W. Mary3oBa u apyrue. — M.: Hopma: UH®PA -
M, 2013. —-761c.

15.Mypowmries, I'.1. Uctounuku npasa (TeopeTuueckue acrekTsl nmpoodsemsr) /I 1
Mypowmries. // U3Bectue BbicIMX yueOHBIX 3aBefeHuil. - 2012. - No 2. - C. 56-
59.

16.IToroB, B.M. CyneOHbIif mpereneHT Kak MCTOYHUK TpyaoBoro mpasa //B.U
[TomoB. //BectHuk YensiOMHCKOTO TocymapcTBeHHOro yHuBepcurera. Cep. 9.
[IpaBo. - 2011. - Ne 2. - C.89-95.

17.Paccka3zos, JI.II. PomaHo-repMaHckasi mpaBoBasi CEMbsl: T€HE3UC, OCHOBHBIE
yepThl W BaxkHewmmwme uctounuku// JLII. Pacckazos. // FOpucr-IlpaBoBen. —
2014. - No5. - C. 13-21.

18.Pacckazos, JLII., Pacckazos, O.JI., ManTyn, I'.A. Kimaccudeckoe moHMMaHuE
CyIeOHOro MmpeleaeHTa U OTHOIICHHE K MpeleIeHTHOMY npaBy B Poccuiickom
rocynapctee // JLII. PacckazoB u jnp. //Hayunsiii sxypHan KyOaHckoro
roCyIapCTBEHHOTO arpapHoro yausepcuteta. - 2012, - Ne 77. — C.1189-1200.

19.PwibaxoB, B.A. Teopust u uctopusi rocynapctBa u npasa. //B.A. Pribakos//
Bectauk Omckoro yausepcurera. Cepus «I[IpaBoy». - 2012. - Ne 3 (12). — C.13-
19.

20.CpaBHUTENBHOE TPABOBE/ICHUE: HAI[MOHAJBbHBIE TMpaBoOBble cucTteMbl. T.1.
[IpaBoBbie cuctemsl Bocrounoit EBponsi / Ilon pen. B.M. Jlagpurckoro. - M.:
Kontpakt: U3uCII, 2012. - 528 c.

21.Ymopos, 1.B., Crapxos, O.B., Paccka3zos, JI.I1. Teopus rocynapcTBa u npana.

Kypc neknuii. 1.B. Ynopos u apyrue. - M.: Cnapk, 2015. — 155c¢.

31



22 Xabpuesa, T.A. IlpaBoBas cuctema Poccuiickoit denepanuun B ycIoBHUSX
mexayHapoaHoit unterpanuu //T.S1. XaOpuea// Bectuk Poccuiickoii
akajemuu Hayk. - 2015.- T. 85. Ne3. — C.199-207.

23.1piranos, B.U. Teopus rocynapcTBa u npaBa: T€3UCHI JIESKIUN. — 8- U311., UCIIp.
u jor. // B.W. Lpiranos. — Hwxkuuit Hoeropoa: HHI'Y um. H.U. Jlo6aueBckoro,
2015. - 195c.

24 Yupxkun, B.E. CpaBHuTenpHOE paBoBeieHNE: Y YEOHUK ISl MAaTUCTPATyphI. 2-

e uza. nepecmotp. // B.E. Yupkun. - M.: Hopma: UHOPA-M, 2015. - 560c.

32



