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BBEJAEHUE

HcTouynuku mpasa - 3T0 C1oco0, C MOMOIIBIO KOTOPOTO 3aKPEIUISIOTCS HOPMBbI
npaBa. OH 00yCJIOBJIEH UCTOPUUECKHU CIOXKUBIIEHCS 00CTaHOBKOM. Yaille BCero moj
NOHSATHEM HMCTOYHMKA MpaBa IMOHUMAIOTCS HOPMATUBHO-TIPABOBBIE AKTHI, 3aKOHBI,
HOPMATHUBHBIEC JIOTOBOPHI, MOJ3aKOHHBIE AKTHI, T.€. BCE, UTO HECET B ceOe HOPMBI
npasa.

B aHrmocakCOHCKOM MPaBOBOW CEMbE TAKKE BaXKHYIO POJIb UTPAIOT MPABOBBIC
MpELECHThl - aJMUHUCTPAaTUBHbIE WU cyjneOHble. OOBIYHO HCTOYHUKHM MpaBa
pa3eIsoT Ha: MPABOBOM OOBIYAM, FOPUANYECKUM MPELEICHT, HOPMATUBHBIN aKkT. ITO
Tpu OCHOBHbIE (hopMmbl. K MpaBOBBIM 00bIYasiM OTHOCAT T€ CAHKIIMOHUPOBAHHBIC
rocyJ1IapCTBOM HOPMBI, PaBHJIa OBEJCHUS, KOTOPHIE CIIOKHUIIUCH B X0J1€ JIUTEIIBHOTO
HMCTOPUYECKOTrO OMbITa UCMIOJb30BAHUS U MOBTOPEHUS MOJIENU MOBEACHUS, KOTOPBIE
MepeaBAINCh U3 TOKOJIEHUS B MOKOJIeHHE. FOpuanueckuil mpenueieHT co30aETcs B TEX
clyyasx, KOrja  pelmieHuto  cyaeOHoro  (CyAeOHBIM  MpeleneHT)  WIH
aIMUHUCTPATUBHOTO (aAMUHUCTPATUBHBIA TIPEIIEICHT) OpraHa Mo KaKOMY-TO
KOHKPETHOMY Jely NpHUAacTCs 3aKoHHAs HopMmaTuBHas cuia. M moTom, Takoi
MpEIEeCHT CTaHOBUTCA 00s3aTenbHbIM. CTOWT 3aMEeTHTh, YTO B HaIllel CTpaHe,
KOTOpAasi OTHOCUTCA K KOHTUHEHTAJIbHON MPABOBOW CEMbE, HU MEPBBII, HU BTOPON BU
HMCTOYHUKOB IpaBa MPAKTUYECKU HE MPU3HAIOTCA UMEIOIIMMU IOPUIUYECKYIO CHUITY.
MHorue 1pUCTbl OTHOCAT K UCTOYHUKAM MpaBaM €Il JOBOJbHO MHOTO Pa3INYHBIX
JIOKYMEHTOB, HO 3TO BCE YK€ BTOPUYHbBIC HCTOYHUKH.

JlaHHas Tema "YTOJIOBHBIN 3aKOH KaK UCTOYHUK YTOJIOBHOTO Mpasa' SBISIETCS,
HECOMHEHHO, aKTyaJlbHOH, TEOPETUYECKH MPAKTUYECKU 3HAYMMOM, TaK Kak
YTOJOBHBINA 3aKOH YCTAaHABIMBAET 3alPEThl, 00SI3aHHOCTH, JO3BOJICHUSI M TOOLIPEHUS
YTOJOBHO-TIPABOBOTO XapakTepa, KOTOpbIe, Oyaydd IOBEIACHHBIMU IO BCEOOIIETro
CBEJICHUSI HACEJICHUSI CTPaHbl MyTeM O(UIIMAIBHOTO OMyOJIMKOBAaHUS 3aKOHA,
BO3JICMCTBYIOT HAa CO3HAHUE U BOJIIO rpaxkaan Poccuiickont denepanyu, THOCTPAHHBIX
rpaXaaH W JuIil 0e3 rpakIaHcTBa, MOOYXKIaI0T UX COOOpPa30BBIBATH CBOM PEIICHMUS,

,I[CﬁCTBPIH " IMOCTYIIKK C OTHUMHM 3aIlIpCTaMu, 00s3aHHOCTSIMH HIIN JO3BOJICHUSIMU. Tem



caMbIM YTOJIOBHBII 3aKOH YyXe (DaKTOM CBOEr0 CYIIECTBOBAHHUS OKAa3bIBAET
ONPENEICHHOE NPENYIPEIUTEIbHO-BOCIUTATENIBHOE U PETYIUPYIOIIEE BO3/IEUCTBUE
Ha TpaxaaH. [IpenynpenuTenbHO-BOCIUTATENbHBIN 3PGEKT yroJoBHOTO 3aKOHA TEM
BBIIIIE, YEM TOJIHEE OH OTPAKaeT HPABCTBEHHBIC BO33PEHUS OOJIBITMHCTBA OOIIECTRA.

[lenp paboOThl - H3YYHUTh OCOOCHHOCTH YTOJIOBHOTO 3akoHa Poccuiickoit
denepanum.

[IpeameT paboThI - yroJoBHBIM 3ak0H Poccuiickoit denepanuu.

OOBEKT paboThI - OOIIECTBEHHBIE OTHOIIEHUS B C(hepe MCTOUHUKOB YTOJIOBHOTO
npaBa Poccuiickont denepannn.

Hcxonas u3 nenu paboTel, ObuTH CHOPMYIUPOBAHBI CIAEAYIONIUE 3a/1aUH:

paccMOTPETh MOHATUE YTOJIOBHOTO MIPaBa U €r0 UCTOYHUKOB;

U3YYUTh MOHSTHE YTOJOBHOI'O 3aKOHA;

PaccMOTPETh IEHCTBHE YTOJIOBHOI'O 3aKOHA;

MPOAHATU3UPOBATH TOJKOBAHUE YTOJIOBHOTO 3aKOHA;

Crpykrypa pabotsl. PaboTa cocToUT U3 BBEJEHUS, IBYX IJ1aB, 3aKJIIOUCHUS U
CIIMCKA UCIIOIb30BaHHBIX HCTOYHUKOB.

TeopeTnueckoir 0a3oil pabOThI MOCITYXUIU PaOOThl CIEAYIOIIUX aBTOPOB:
I'anxa FO.B., I'epuenszon A.A., 3npaBombiciioB b.B., Kanunckuii A. B u ap.

B xauecTBe HOpMaTHBHOM 0a3bl cnoab30Banbl Koncturyius PO u YronoBHbri
kojaekc PO.

MeTtoabl JTAHHOTO HUCCIICOOBAHMSI: JIOTUYECKHH, JIMAJICKTUUECKUMH,
HUCTOPUYECKHUM, CpPAaBHUTEIHHO-NPABOBOM, (HOPMANbHO-JIOTUYECKUA U  METOA

CHUCTCMHOI'O aHaJIn3a.



I'JTABA 1. YT'OJIOBHOE ITPABO, IOHATHUE, UCTOYHUKHU

1.1 IloHsiTHE YTOJIOBHOIO MIpaBa
1.2

YTOJ0BHOE TPaBO - ATO OTpacib IpaBa, MPEACTABIAIONIAS COOOW CHUCTEMY
IOPUINYECKUX HOPM, OTIPEACIISIONINX PECTYIMHOCTh U HAKA3yeMOCTh JISSTHUH, a paBHO
YCJIOBHSI ¥ TIOPSIZIOK OCBOOOKICHUS OT YTOJIOBHON OTBETCTBEHHOCTH W HaKa3aHUS

3aiaya yroJoBHOIO MpaBa - OXpaHa 00IIECTBEHHOT0 CTPOS HAIlIe CTpaHbl, ero
MOJIUTUYECKON U SKOHOMUYECKOM CHUCTEM, COOCTBEHHOCTH, JINYHOCTH, TPaB U CBOOOT
TpaKIaH, IPABOMOPSAAKA OT MPECTYMHBIX MOCATATENbCTB. [[1s oCcyIecTBICHUS ITON
3aJlayd yrOJIOBHOE 3aKOHOJIATEIhCTBO OINpPEACNsieT, Kakue OOIEeCTBEHHO OIMacHBIC
JeSHUS SIBJSIOTCS TPECTYIHBIMH, W YCTaHABIMBACT HAKa3aHWs, IIOJICKAIINC
MIPUMEHEHUIO K JIUIIaM, COBEPIIMBIINM MPECTYIUICHHE.

VYronoBHOE TpaBO peliaeT 3ajady oOecreueHus COONIOJCHUSI 3aKOHHOCTH B
HaIllleM TOCYJapCTBE W YCTpPaHEHUS TMPUYNH, TOPOXKTAMOIINX TMPECTYTHOCTD.
[Ipunyxngas K COOJIOJICHUIO MPaBOBBIX HOPM, YrOJOBHOE IPaBO COACHCTBYET
BOCITUTAHUIO TPaK/IaH B TyXe TOYHOTO BHITIOJIHCHUS 3aKOHOB.

Cpenau TpUHIMIIOB YTOJIOBHOTO TMpaBa MOXHO Ha3BaTh TaKWe, KaK MPUHIIMI
3aKOHHOCTHU, TIPUHITUI HEOTBPATUMOCTH, OTBETCTBEHHOCTH U JIP.

[TpuHIIMTT 3aKOHHOCTH O3HAYaeT, YTO HUKTO HE MOXKET OBITh MPHUBJICYCH K
YTOJOBHOM OTBETCTBEHHOCTH M TOJBEPTHYT HAKa3aHUIO MHAuYe, KaK 3a JesHus (T.e.
TEUCTBUS WM O0€3ICUCTBHE), COEPKAIIHE COCTAB IPECTYIICHUS, MPEyCMOTPEHHBIH
YTOJOBHBIM 3aKOHOM, a YTOJIOBHOE HaKa3aHUE MOXKET OBITh MPUMEHEHO TOJIHKO IO
MIPUTOBOPY Cy/a.

[TpuHIIMTT HEOTBPATUMOCTH OTBETCTBEHHOCTH COCTOUT B TOM, YTO YTOJIOBHBIH
3aKOH TIPEANKCHIBACT HEYKJIOHHO COONIONAaTh €ro TpeOOBaHUS O TIOJHOM H
CBOEBPEMEHHOM PACKPBITUU KAXKIOTO MPECTYIUICHUS W MPUMEHEHUE K BHHOBHOMY
JIMITY CIIPaBEIJIMBOTO HAKA3aHMSI.

YTOJIOBHOE MPABO UCTOYHUK HOpMA



Hapsiny ¢ o0mmMM nOpuHIMIAMH B YrOJOBHOM IIpaBe AEWUCTBYIOT U Tak
Ha3bIBAEMbIE OTPACIIEBbIEC IPUHLUIIBI, T.€. IPUCYIIHE TOJIBKO JAaHHOW OTpaciy Mpasa.
K Takum mnpuHOMIAM, HampuMep, OTHOCAT WHAMBUAYAJIU3aLAI0 HAaKa3aHMs,
OTBETCTBEHHOCTh 3a BUHY U Jp. bepHeB A.®. YyeOHuk yronoBHoro mpasa. Yactu
O6mas u Ocob6ennas. T. 1. Yacte O6mas. CIIO6., 2005.

YTroJIOBHOM  KOJEKC BKIIOYAECT HOPMBI, 3aKPEIUIIOIIME  YIOJOBHYIO
OTBETCTBEHHOCTh 3a MPECTYIUIEHUS, KOTOPbIE HE MPELYCMOTPEHBI B HOPMAaTHUBHBIX
aKTax pecnyOMK, BXoAd1ux B coctaB PO.

YT070BHOE IPABO KaK CHCTEMA IOPUANUECKUX HOPM MOAPA3ENIIACTCA Ha OOIIYIO
1 0COOCHHYIO YacTH.

B oOmeit wyactu ¢opMynupyrorca OOUIME  IOJIOKEHUS  YrOJOBHOU
OTBETCTBEHHOCTH, OINpPEAENAeTCA MOHATHE MpecTymieHnd. O0uias 4acTh BKIIIOYAET
TaKkK€ HOpPMBI, omnpenesnsitormme (GopMbl W BHUIABI  BHHBI, OOCTOSATEILCTBA,
WCKJIFOYAIOIIME YTOJOBHYIKO OTBETCTBEHHOCTH 3a IPUTOTOBJIEHHE K IMPECTYIUICHHUIO,
MOKYIICHHE Ha MpecTyIUIeHHWe, 3a coydacTtue. B oOmeld yacTu Kojaekca Haercs
XapaKTEpHUCTHKA LEJIEeW U BUJIOB HaKa3aHUs U NTPaBUJIa X Ha3HAYCHUS U T.1.

OcoOeHHast yacTh YTOJIOBHOTO KOAEKCa BKIIFOUA€T HOPMbl KOHKPETHBIX BUOB
MIPECTYIJIEHUI U YCTAaHOBJIEHHBIX 3a HUX MEP YIOJIOBHOTO HaKa3aHUsI.

Takast cucrema MoCTpOEHHsI YTOJIOBHOIO KOJEKCA MPUCYIA BCEM YIOJOBHBIM
KOJEKCaM pecnyOJuK W TO3BOJISIET YYHMTBIBATH HEKOTOpble OcCoOeHHOCcTH. B
YaCTHOCTH, YIOJIOBHAas OTBETCTBEHHOCTh 3a IIOJMBHOE 3eMJieAeine (JaHHas
OTBETCTBEHHOCTh MPEyCMOTPEHA HE BO BCEX YTOJOBHBIX KOAEKCAX, a TOJBKO B T€X
pecnyOnuKax, e CYHUIECTBYET TaKOoe 3€MIIe/IeNIUE), 3a HApYIICHHE PaBHOIMPABUS
KEHIIMH B TeX pecnyOiMkax, rie MoJoOHble AEWCTBUS COCTABISIOT IMEPEKUTKU
PENUTUO3HBIX U MECTHBIX OBITOBBIX OOBIYAEB U JIP.

Bce nuna, coBepmmBmIME mpecTyiuieHuss Ha Ttepputopun P®, momiexar
OTBETCTBEHHOCTH IO YTOJIOBHBIM 3aKOHaM, JEHCTBYIOIIMM B MECTE€ COBEPIUEHUS

MPECTYTUICHUS.



Omnako Bompoc 00 YroJdOBHOM OTBETCTBEHHOCTH JAUIIJIOMATUYECKHUX
IIPEACTABUTENE MHOCTPAHHBIX TOCYIAPCTB Pa3pelaeTCs TUILNTIOMATUYECKUM ITyTEM, a
[I03TOMY TaKHue JILA HEMOCY/IHBI [10 YTOJIOBHBIM JI€JIaM POCCUMCKUM CyAaM.

[TonsiTue "yroysoBHOE NpaBo" HAa MPAKTUKE IPUMEHSETCA HE TOJIBKO KaK CHCTEMa
IOPUINYECKUX HOPM, HO U KaK HayKa, IPEIMETOM KOTOPOU SIBISIFOTCS MPECTYILIICHHUE
U HaKa3aHHe, B3AThIE B UX UCTOPUYECKOM pa3BUTHUM. V3yuas mpakTUKy NpUMEHEHUs
YTOJOBHOIO 3aKOHA, HayKa YrOJIOBHOTO IpaBa PAa3bsICHAET €ro IMOJIOKEHUS U JaeT

PCKOMCHAAIINHN Cy,Z[e6HI>IM H CJICACTBCHHBIM OpPraHaM.

1.2 AcTOYHUKH YTOJI0BHOTO NPaBa

B yroysioBHOM npaBe NPHUHATO BBIAEIATH "MarepuanbHbie" u "(popmanbHbie"
HMCTOYHUKHU HOPM YIOJOBHOIO IpaBa. MarepuanabHble UCTOYHUKH - 3TO MaTepuall,
KOTOPBIM KJIAAETCA B OCHOBY YIOJOBHO-IIPABOBBIX NPEANMCAHUN: COLMAJIbHAS
IIPAKTUKAa B IIMPOKOM CMBICJIE CJIOBa, a Takxke nosoxeHus Koncrtutynum PO u
MEXIyHapOoAHO-TIpaBoBble  oOs3arenbcTBa P®. @opManbHbIM ~ MCTOYHHKOM,
OTpaXarolMM CHOCO0 BBIpAXEHHUS U 3aKkperieHus (GpopMy) yroJoBHO-NPABOBBIX
HODPM, BBICTYIAET YTOJIOBHBIM 3aKOH.

3aKOH SIBJISIETCS OCHOBOIIOJIATalOLUIMM HOPMATUBHBIM MPABOBBIM aKTOM B JIFO00M
OTpacju MpaBa, OJHAKO B YTOJIOBHOM IpaBe OH 3aHMMAeT ocoboe mecto. IMEHHO B
YTOJIOBHOM 33aKOHE B CaMOM OOIlleM BHJI€ YCTAaHOBJIEHO, YTO SIBJIIETCS OCHOBaHHEM
YTOJOBHOM OTBETCTBEHHOCTH, KAKME KOHKPETHO OOILECTBEHHO OMNAacHbIC JESIHUS
MIPU3HAIOTCS MTPECTYIUIEHUSAMU M KAKUE HaKa3aHUs WA UHBIE MEPBI TOCYAAPCTBEHHOTO
NPUHYAUTEIBHOTO BO3JCHCTBHUS MOTYT OBITh NMPUMEHEHBI KJIMIaM, BUHOBHBIM B MX
COBEPLICHUMU.

YrosoBHOMY 3aKOHY NIPHUCYIIM BCE TE€ IPU3HAKH, KOTOPBIE CBOMCTBEHHBI
J000MY 3aKOHY Kak 0COOOMY MCTOUYHHMKY HOPMATHBHBIX MPABOBBIX MPEANUCAHUN, a
TaK)kKe HEKOTOPbhlE OCOOCHHOCTH, BBITEKAIOIINE U3 CIIEUU(PUKU MPEAMETa YTOJIOBHO-

MIPaBOBOT'O PETYIUPOBAHUS.



OcHoBHas crienuuueckas yepTa yroJIoBHOTO 3aKOHA 00YCIIOBJICHA XapaKTEPOM
CollepKalllUXCd B HEM IIPaBOBBIX HOPM: OHHU (M TOJIBKO OHM) YCTAHABIHMBAIOT
OCHOBAHHUE U MPHUHIMIIBI YTOJIOBHON OTBETCTBEHHOCTH, ONPENEIISAIOT, KAKHE OMACHbIE
JUISL TMYHOCTH, OOIIECTBA U TOCYIAPCTBA JACSIHUS SIBISIIOTCS NPECTYIUICHUSIMU, KaKUe
HaKa3aHWs MPHUMEHSIOTCA 3a HUX COBEPIICHHE, KAaKOBbl MOPANOK HAa3HAYCHUS
HaKa3aHUs, OCHOBAHUS U YCIOBUSI OCBOOOXIACHUS OT YTOJOBHOW OTBETCTBEHHOCTH U
HaKa3aHUsl.

Jpyroif 0COOEHHOCTBIO POCCUMCKOTO YrOJOBHOTO 3aKOHA SIBJISIETCS TO, YTO
cornacHo cT.71 Koncrutyuuu P® ero npuHsITHE OTHOCUTCA K C(Pepe HCKIOUUTENBHON
KoMIleTeHIMn (enepanbHoro 3akonopaarena. CyOwbekTbl denepanuy HE BIIpaBe
CBOMMHU HOPMATHUBHBIMHM IIPABOBBIMU AKTaMHU OCYIIECTBIISITH YTrOJOBHO-IPABOBOE
perynnpoBanue. CleI0BaTENbHO, YTOJOBHBIM 3aKOH HEIPEMEHHO HMEET CTaTycC
(dhenepaabHOrO 3aKOHA.

Tperbss 0COOEHHOCTH YrOJIOBHOTO 3aKOHA CONpsKEHAa € MpOLETypoil ero
npuHATHA: cornacHo cT.8 denepanbHOro 3akoHa ot 13 utoHa 1996 r. Ne 64-®3 "O
BBEJCHUU B JIENCTBHE YTOJOBHOrO Kojekca Poccuiickoini @enepanuu', MpOEKThI
(denepanbHbIX 3aKOHOB O BHECEHMHM M3MEHEHUW U JonosHeHud B YK Moryt ObITh
BHeceHbl B ['ocymapctBennyo ymy ®enepanpHoro Cobpanusi PO Tonmpko mpu
Haauuuu OoQuIMaIbHbIX O0T3bIBOB [IpaButensctBa PO u BepxoHoro Cyma PO.
Hukakomy npyromy enepaibHOMY 3aKOHY HE MPUCYILE TAKOE YCIOBUE, CBA3AHHOE C
MPOLEIYPOH pacCMOTpeHUs ero npoekra B ['ocynapctsennon Jlyme. bezycinoBHo, 310
CBA3aHO CO cHenu(pUKOl YroJIOBHO-IPABOBOIO  PETYJIMPOBAHHUS, TMOCKOJbKY
BO3JIO’KEHHE YTOJOBHOM OTBETCTBEHHOCTH CYIIECTBEHHO M3MEHSET IIPABOBOM CTATYC
JMI1a, COBEPIUIMBIIETO IpecTymieHne. M0KHO OTMCTUTD, UTO yKa3aHHasi 0COOEHHOCTb
MOAYEPKUBAET, YTO COLMANIbHAST OOYCIOBICHHOCTh (MOTPEOHOCTH) MPUHSATUSI HOBOTO
YTOJIOBHOTO 3aKOHA JI0JKHA UMETh 0COOYIO CTENEHb MIPOYHOCTH.

YerBeprass 0COOEHHOCTb YTrOJIOBHOIO 3akoHa BbITekaeT u3 4.l cr.l VYK,
COTrJJACHO KOTOPOW YrOJIOBHOE 3aKOHOHATENLCTBO Pd cocTtouT H3 YTOJIOBHOTO
KOJIEKCA, a HOBBIE 3aKOHBI, IPEAYyCMATPUBAIOLIME YIOJOBHYIO OTBETCTBEHHOCTD,

Io4JICKAaT BKIIOYCHHIO B HETO. 910 0O3HA4YacT, 4TO C€AMHCTBCHHBLIM HOPMATHBHBIM



MIPABOBBIM aKTOM, PETYIUPYIOIIUM BOIPOCHI YTOJIOBHON OTBETCTBEHHOCTH, SIBISIETCS
0coObIit yronoBHbll 3akoH - YK VYromoBHoe mpaBo Poccun. OcobGeHHast 4acTb.
VYuebnuk / Ilog pen. A.M. Papora. M., 2008.. MmeHHO conepxalruecs B HEM
MOJIOKEHUSI LETBbHO W BceoOBEMIIOLE (POPMYIHPYIOT OCHOBAaHUE YIOJOBHOM
OTBETCTBEHHOCTH, BUJbl HAKA3aHHUS W HHBIX MEP YrOJOBHO-IIPABOBOIO XapakTepa,
NOPSAJIOK UX HA3HAYEHUs, OCHOBAHUSI OCBOOOXKACHHS OT YTOJIOBHOW OTBETCTBEHHOCTHU
Y HaKa3zaHus, a TaKXKe MPU3HAKU KOHKPETHBIX MPECTYNHBIX NeaHuil. Hukakue uHbIe
HOpMAaTHUBHBIE TMpaBoBble akThl (yka3bl IIpesugenta PO, mnocraHoBieHUs
[IpaBurensctBa  P®, BEJOMCTBEHHBIE = HOPMATHUBHBIE  IPABOBBIE  aKThI)
HEIOCPEJICTBEHHO HE MOTYT PEryJUpOBaTh BONPOCH! YTOJIOBHON OTBETCTBEHHOCTH. B
ATOM CBSI3W YTOJOBHBIN 3aKOH MPU3HAETCS €AUHCTBEHHBIM MCTOYHUKOM YTOJIOBHO -
MIPABOBBIX HOPM.

Pazymeercsi, unble (IMOA3aKOHHBIE) HOPMATUBHBIC MPABOBBIE aKThI COJIEPKAT
MOJIOKEHUS, KOTOPBIE TECHO CBA3aHbI C HOPMaMH YIOJIOBHOTO 3aKOHA, TaK Kak
HEOOXOJIMMBI JJISl YSICHEHUSI COJIepaHusg MHOTUX W3 HuX. OJHAKO B OTJIMYME,
HaIlpuMep, OT FPAXKIAHCKOTO 3aKOHOIATENIbCTBA, KOTOPOE COCTOUT U3 I'paraaHCKOro
KoJiekca PD v pUHSATHIX B COOTBETCTBUU C HUM MHBIX (PeAepalIbHBIX 3aKOHOB, a TAK)KE
BKJIFOUAET TPaXXJAaHCKO-TIPABOBBIE HOPMBI, cojiepkamuecs B ykazax [Ipesunnenta PO
u noctranoBneHusix [IpaBurensctBa P®, 0COOEHHOCTHIO YTOJIOBHOTO MpaBa SBIISECTCS
TO, YTO €JAWHCTBEHHBIM €ro MCTOYHHKOM SBJISIETCSA YTOJOBHBIM  3aKOH,
npeactaBieHHbd B popme YromosHoro Kogexca M.M. CMupHOB. YT0I0BHOE TTPaBo.
O6mas yacteb. (Koncnekt nexuuii) Mocksa. [Ipuop. 2002 r. c. 10. . V3 u3n0keHHOTO
BBITEKAET MATast 0COOEHHOCTh YTOJIOBHOTO 3aKOHA - CYILIECTBOBATH U IPUMEHSTHCS OH
MOXET TOJBKO B 0CO00M KOAMPHUIIMPOBAHHOW (opMme. YTOJOBHBIM KOJEKC - 3TO
ocoboro poaa 3aKOH, TPAJWLUHUOHHO TMPUCYIIMH  CHCTEME  POCCUHCKOIO
3akoHojarenbcTBa. CtaTths 3 YK ycTaHaBiauBaeT, 4To "MPECTYNHOCTD IESHMUS, @ TAKXKE
€ro HaKa3yeMOCTb U UHBIE YTOJOBHO-MPABOBBIE MOCIEACTBUS ONPEAECISIOTCS TOIBKO
HactosimuM Konekcom". Tem camMbiM B pOCCHUHCKON MPABOBOM CUCTEME MOJJIEHKAT
MPUMEHEHUIO TOJBKO TE€ YrOJIOBHO-NIPABOBBIE HOPMBI, KOTOPBIE BKIIOYEHBI B

CTPYKTYPY KOJU(PUIIMPOBAHHOTO YTOJIOBHOTO 3aKoHa - YK.



Bcesiknii ”HOM HOpMATUBHBIN MaTepuai, HEOOXOAUMBIN C MO3ULUU IPUMEHEHHUS
nonoxkeHnt YK u conepskamiuiicss B UHBIX (enepalbHbIX 3aKOHAX, HOPMAaTUBHBIX
npaBoBbIX akTax (ykazax) IIpesunenra P®, nocranosnenusix [IpaButensctBa PO u
psiie IPYruxX UCTOYHUKOB (00 3TOM OYyJEeT CKa3aHO HMXKE), BaXKEH JIUIIb MOCTOJBKY,
MIOCKOJIBKY pedb HJeT O npuMmeHeHuHM HopM YK; camu mo cebe, B OTphIBE OT
HOpPMaTUBHBIX npeanucanuid YK, 3TH akTel peryimpoBaTh YroJIOBHO-IPABOBBIE
OTHOILICHUS HE MOTYT.

N3 conepxanus cr.l YK BbITeKaer, 4TO BCE BHOBb IPUHUMAEMBIE YTOJIOBHBIE
3aKOHBI HE MOTYT UMETh CAMOCTOSITEIIBHOTO IIPUMEHEHUS, BCIEICTBUE YETO LENBIO UX
IIPUHATHS ABJISETCA KOPPEKTUPOBKA MonokeHu YK nim 1omonHeHne ero HOBBIMU
HopMaMHU. I103TOMYy HOBBIE YIOJIOBHBIE 3aKOHBI HE MOIYT BBICTYIIaThb B KayeCTBE
CaMOCTOSITENIbHBIX, IPUMEHSIOIMXCS Hapsaay ¢ YK 3akoHomarenbHbIX akToB. OTCIOAa
TUNAYHOE HA3BaHUE TAKUX YTOJOBHBIX 3aKOHOB - "O BHECEHMM HW3MEHEHUM U
JIOTIOJTHEHUH B CTaThIO (CTaThu). YT0JIOBHOTO Kojiekca Poccuiickoii denepanmn".

Takum  o0Opa3oMm, YroJIOBHBIM 3aKOH - 3TO TPUHITBIA  BBICIIMM
npeacTaBUTENbHBIM opranoM Poccuiickoit ®@enepanuu (I'ocygapcrBenHoit Jymoir)
HOPMATUBHBIM IIPABOBOM aKT, KOTOPBIM YCTAaHABIMBAET OCHOBAaHWE YIOJIOBHOMU
OTBETCTBEHHOCTH, HCUEPIIBIBAIOLIE ONIPEACIISIET KPYT IPECTYIUICHUN, BUbl HAKA3aHUU
34 HUX, @ TaKXKe pErjJaMEHTHPYET OCTaJbHbIE WHCTUTYTHl YTrOJOBHOI'O IIpaBa,
00ecreynBaoIfe YrojJ0oBHO - TPAaBOBOE PEryJIUPOBAHUE.

YuuThiBas, 4TO BCE YIOJIOBHBIE 3aKOHBI JOJDKHBI BKJIHOUarhCsi B YK, T.e.
OCYUIECTBJIEHA MX MOJHAas KOAU(UKAIMSA, MOXKHO 3aKIIOYUTh, YTO COBOKYMHOCTH
HOPMAaTUBHBIX NPEANUCAHUNA, COCPENOTOYEHHBIX B YK, M COCTaBIsSET pOCCUMCKOE
YTOJIOBHOE 3aKOHOAATENbCTBO. Cie10BaTENbHO, UCXO0/Is N3 OYKBAJILHOTO CONEP KAHUS
ct.l VYK, OHO COCTOMT HCKIIOYMTEIbHO W3 OJHOr0 KOJU(PHUIIMPOBAHHOIO
3aKOHOZATEIBHOTO AaKTa MW HE JOIYCKAET BO3MOXHOCTHM OJHOBPEMEHHOIO
(mapamnensHoro) ¢ Hopmamu Kopaekca JEHCTBHS JPYTMX YIOJIOBHBIX 3aKOHOB.
CnenoBatesibHO, MOHATHUS "YTONOBHBIN KOJEKC PD" 1 "yrosioBHOE 3aKOHOJATEIHCTBO

P®" nomxHBI paccMaTpUBATHCA KaK MOJHOCTHIO COBIIA/IAIOIIUE, T.€. TOXKJIECTBEHHBIE.



DneMeHTaMH POCCHMCKOrO YrOJOBHOIO 3aKOHOJATENBCTBA KaK CaMOCTOSTEIbHOU
MIPaBOBOM OTpACIH Kakue-1u60 nubie noMuMo Y K yronoBHbIe 3aKOHBI OBITH HE MOTYT.

HIMeHHO B 3TOH CBSI3U MPHUHATO BeCTU peub 00 yronoBHOM 3akoHe (YK) kak o
€IMHCTBEHHOM (B ()OpPMATBHOM CMBICIIE) UCTOYHHUKE YTOJIOBHO - MPABOBBIX HOPM.
Torma xkak MCTOYHMKOM YTOJIOBHOTO MpaBa B MAaTEPUAIbHOM CMBICIE BBICTYIAIOT
Koncturynust PO, obmienprusHaHHble MPUHIUIIBI 1 HOPMbI MEXIYHAPOIHOTO TpaBa,
MEeXIyHapoaHbie JoroBOpbl P®, pemenus Koncturynuonnoro Cyna PO, cynebnas
PaKTHKA.

OpHako NpU BHUMATEIBHOM PAacCMOTPEHUH JAHHOTO BOIPOCA MPUXOIHUTCS
MPU3HATh, YTO MOMUMO YK yrojaoBHO-IIpaBOBbIE HOPMbI (PAKTUYECKH COAEPIKATCS B
Koncturymuu P® (ct. 19, 20, 54), ®enepanbHom 3akoHe oT 13 uronst 1996 r. Ne 64-
®3 "O BBeaeHUU B eicTBUE YT0JI0BHOTO Kojiekca Poccuiickoit denepanun” (ct.3, 5-
7), mnocranoBieHusix locymapctBeHHoilt J[lympl 10 Bompocam aMHUCTHH. B
MEPCIEKTUBE HOPMBI YTOJOBHOTO TMpaBa JIOJDKHBI 00pa3oBaTh '3aKOHOAATEIHCTBO
Poccuiickont  ®depepanyu  BOCHHOTO BpEMEHHM'" IO  BOOpoOcaM  YrOJIOBHOU
OTBETCTBEHHOCTH 3a IIPECTYIICHUS MPOTUB BoeHHOM ci1y:k0bI (4.3 cT.331 YK). Kpome
TOTO, B (POPMAIBHO-IOPUANYECKOM CMBICIE K YUCITYy UCTOUYHUKOB YIOJIOBHOTO MpaBa
CJIEyeT TaKXe€ OTHECTU OOIIETPU3HAHHBIE HOPMBI M MPUHIIUIBI MEXTYHAPOIHOTO
npaBa, paTu(UIIMPOBAHHBIE MEXTYHAPOIHBIE TOTOBOPHI PD, a Takke MOCTaHOBIICHUS
Koncturynmonnoro Cyma P® wu, ¢ WU3BECTHOM OrOBOPKOM, MOA3AKOHHBIC
HOPMAaTHBHbBIE PABOBBIE AKTHI.

KoHeuHo, Takue BayKHBIE 7151 yTOJIOBHO-TIPABOBOT'O PETYJIMPOBAHNS HCTOYHUKH,
kak Koucrurynusa P®, MexayHapoaHble IIPaBOBbIE MPHUHIMIBI W HOPMBI,
MEKIyHapOoIHbIe coraiieHus, pemenuss Koncrutynuunonnoro Cyna P®, yyacTByioT B
YTOJIOBHO-IIPABOBOM PETYJIMPOBAHUHU TOJBKO B PaMKaX, YCTAHOBJIEHHBIX YK, B CBs3U
C IPEAyCMOTPEHHBIMH B HEM 3allpeTaMd W HWHBIMH HOPMaMmH, KOHKPETU3UPYS
couepkanue mnocienaHux. (CamMOCTOATENbHOE, ABTOHOMHOE OT HOPMAaTHUBHOIO
Marepuana, koaupuuupoBanHoro B YK, neiicTBre coiepKaiimuxcsi B 3TUX UCTOUHHUKAX

YT'OJIOBHO-TIPABOBBIX HOPM HCKIIKOYCHO.



Takum o0pa3oM, MOXHO 3aKJIIOYHTh, YTO YTOJOBHOMY TMpaBy MPHUCYIIA
MHOKE€CTBEHHOCTh HCTOYHUKOB, KOTOPbIE€ HEOJHOPOJHBI IO CBOEH MPHUPOJE,
IOPUANYECKON 3HAYMMOCTH U C Pa3HOU CTENEHbI0 MHTEHCUBHOCTH HCIOJB3YIOTCS B
paMKax YroJIOBHO-IIPABOBOTO peryiaupoBaHus. OCHOBOMOJAralOMIMM HOPMATUBHBIM
NPaBOBBIM aKTOM, OOECIEUYMBAIOIIUM IIPABOBOE PETYJIMPOBAHUE B CBA3U C
COBEpILICHUEM JESHUMN, MPUYUHSIONIUX CYLIIECTBEHHBIN Bpel MHTEpecam JIMYHOCTH,
o0l1llecTBa WJIM TOCYJIapCTBa, BHICTyHaeT MMEHHO YrosioBHbIM 3akoH (YK), a unHbIe

ITPAaBOBBLIC AKThI CHOCO6CTBYIOT I[MPpaBUJIBHOMY IIPUMCHCHHUIO CI'0 HOPM.



TJIABA 2. YTOJIOBHBIN 3AKOH, TOHSITHE, TOJJKOBAHME,
MPUHIATILI JEHCTBUA

2.1 IloHsiTHe YyrO0JIOBHOI'0 3aKOHA

YTOIOBHBIN 3aKOH WMEET JIOTHYECKHM CTPOMHYI0O BHYTPEHHIOIO CTPYKTYpY,
MEPBUYHBIM 3JIEMEHTOM KOTOPOU SIBJISIETCS CTaThs, M KaXKJash UMEET COOCTBEHHBIC
Ha3BaHue U HoMep. Hymepanus crateit YK He MOKET MEHSTBHCS TTPU IOMOJIHEHUU €T0
HOBBIMH CTaThIMHM WJIM UCKJIIOYEHUU CTABIIUX JIMIIHUMU cTareil. BHOBh BBOJAMMBIC
CTaThU MOMENIAIOTCS HE B KOHEI pa3jena uiu riaBbl YK, a Ha TO MecTo, KOTOpoe
oOyCJIOBIIEHO ee cojiepkaHueM. [lpu STOM HOBBIM CTaThsIM TIPUCBAaUBACTCA
MOPSIAKOBBIA HOMEpP, BKJIIOYAIOIINI TTOMEP MPEAbIayIIe cTaThu ¢ J0OaBICHUEM K
HEMy BEpXHEro IM(ppoBOro uHiekca, Harmpumep, 80!, 1272 (umraercsa: '"craThbs
BOCEMBAECAT NpUM" WM 'CTaThsl BOCEMBAECAT CO 3HAYKOM OAuH"; "cTaThsi CTO
IBaAIATh CEMb JiBa" WM "'CTaThs CTO JABAJIIATh CEMb CO 3HAUKOM JBa").

Kaxk npaBuio, craten YK cOCTOAT U3 HECKONBKHUX YaCTEM, KaK1asd U3 KOTOPBIX
nMeeT 1udpoBoe 0003HAUCHUE, 2 HEKOTOPbIE (B MEPBYIO o4uepeab cTaTbh OcoOEHHOM
YacTH) HAPSLY C YacTsAMU (BHYTPU HUX) UMEIOT MTyHKTHI, 0003HAYaeMble OyKBaMH.

Hekoropsie crateu Ocobennoit yactu YK umeroT "npumeuanus”, B KOTOPBHIX
chopMyIHpOBaHbl Ba)KHBIE YTOJIOBHO-TPABOBBIC MOHATHSA (HAIpUMEp, "XUILCHUE
qyKoro umyiiectna' - mpumeuanue 1 k ct.158, "gomkHocTHOE nio" - npumedanue 1
K CT.285), MpU3HAKK YTOJOBHO - MPABOBOM HOPMBI (HampHUMep, MOHATHE "KPYIMHBIH
pazmep", "KpymnHbIi 1oxon" - mpuMmedaHue K cT.169) n1bo ycioBusi 0CBOOOKICHUS OT
YIOJIOBHOW OTBETCTBEHHOCTH TMPUMEHUTEIBHO K KOHKPETHOMY MPECTYILICHHUIO
(manpumep, npuMedanus k cr.126, 1271, 151, 204).

[IepBUYHBIM 3JIEMEHTOM CTPYKTYphl YroiaoBHOro 3akoHa (YK) BeicTymaeT
CTaThs, a B cTaThsix YK copepkaTcsi yroJloBHO-IIPABOBbIE HOPMBI - PACCUUTAHHBIE HA
HEOJHOKpPATHOE TNPUMEHEHHE HOPMATHUBHBIC TMPEANUCAHMS, PETyJIUPYIOIINE
MOBEJICHUE JI0JiIed B OOIIECTBE C IENbI0 HENOMYIICHUS ACSTHUMN, MPUINHSIOMINX

CYIIECTBEHHBIA BpEJl MHTEpecaM JIMYHOCTH, OOIIEeCTBA W TOCYAapCTBa, a TaKKe



YCTaHAaBJIMBAIOIIME MPABUJIA BO3JIOKEHNS YTOJIOBHONW OTBETCTBEHHOCTH B OTHOLIIEHUHU
JIML, BUHOBHBIX B UX COBepuIeHUU. KaxXx101 HOpME yroJIOBHOTO 3aKOHA CBOVCTBEHHBI
IpU3HAKU [TPAaBOBOM HOPMBI, OHA MPEJCTABIIAET COOON MPaBUIIO MOBEACHUS B BHJIE
3ampera WJIA IPEAIUCaHus O JOJDKHOM  NIOBEICHHHM, pPAacCUYMTAaHHOE Ha
HEOIPEIETICHHBIN KpPYT JIMI; BBIPAXKEHO B MMCbMEHHON (hopMe M 3a(pUKCUPOBAHO B
TEKCTE 3aKOHA; UMEET 00IIEe00s3aTENIbHYI0 CHIly, OCHOBaHHYIO HAa IPUMEHEHUU MEP
rOCyJJapCTBEHHOTO IIPUHYKICHUS K HAPYLIUTEISAM 3aIIpeTa.

VYrojoBHO-IpaBoBasi HOpPMa MOXET ObITh BBIpA)KEHA B OJIHOM CTaTbe
YTOJIOBHOTO 3aKOHA, HO MOXET OBbITh "pacTBopeHa" B HECKOJBKHX €ro CTaThsiX H
CKJIaJIBIBATBCS M3 NPEANMCAHNAN, colepKamuxcs B HuX. lIpu aTom cTpykTypa HOpM
O6weit yactu YK cyiecTBeHHO OT/IMYaeTcsi OT CTPYKTYpbl HOpM OCOOEHHOMN YacTH,
YTO 00YCIOBJIEHO COAEpKaHueM TeX U aApyrux. Ecin HopMbl OCOOEHHON YacTH - 3TO
B OCHOBHOM HOpPMBI - 3ampeTsl, TO B OO0mIel YacTH cofepx aTcsi HOPMbI-ITPUHIIMIIBI,
HOpPMBI -  J€KJapallud,  HOpPMBI-IeUHUIMM,  ylpaBoMouuBawomme (00
00CTOSATENBCTBAX MMPABOMEPHOTO MPUUMHEHUS BpE/la) U PErJaMEHTUPYIOIINE HOPMBbI
(0 mpaBuiIax Ha3HAUYEHUs HAKa3aHUS U MPUMEHEHUS! UHBIX MEp YrOJOBHO-IIPAaBOBOTO
Xapaxkrepa).

Cratbu OcoOennoit yactu YK cocToaT U3 IBYyX 3JIEMEHTOB - TUCIO3UIIUU, B
KOTOPOU € TOM MJIM MHOW CTENEHBIO MTOJHOTHI M3JIararoTCs MPU3HAKUA 3aIPEIacMoro
IIPECTYNIHOTO TOBEJACHUs, W CAHKIMUH, COAEpXKAIlel yKa3aHWe Ha BHJ U pa3Mep
HAaKa3aHWs 3a HapylIeHUWE YCTAHOBJIECHHOIO HOPMOW 3amperta. ['mmoresa - yciaoBue
MIPUMEHEHUSI HOPMBI - B CTaThsix OCOOEHHOM YacTH OTCYTCTBYET, TAK KaK TEKCTYaJIbHO
He cdopmynupoBaHa. [IpumenutensHo kK HopMmam (OCOOEHHON 4YacTu THUIOTE3a
IIOAPA3yMEBACTCA M O3HAYaeT: €ClId COBEPIICHO JESHHUE, IPELyCMOTPEHHOE
JTUCIIO3UIIMEN, TO K JIMILY, €r0 COBEPLIMBIIEMY, MOJJIEKUT MPUMECHEHUIO CAHKIIMS.
CornacHo Jpyroil Touke 3peHus 0o HopMe OCOOEHHON YacTH COOTBETCTBYET
KJIACCHYECKAsl TPEXUIEHHAsl CTPYKTypa MPaBOBOM HOPMBI - THUIIOTE3a, JTHUCIIO3UILIMS,
cankuus. Ilo muenunto B.K. JlyroHOBa, cieayer pasnuyarb CTPYKTYpPY YTOJIOBHO-

IMPaBOBBIX HOPM, KOTOPLIC BCCTId UMCIOT U TUIIOTC3Yy, U AUCIIO3UIINI0, U CAHKIHUIO, U



CTPYKTYpY CTaTed 3aKOHA, B KOTOPBIX Bceraa (GopMyaupyercs TUCIO3UINS, HO HE
BCETJla - TUIIOTE3a U CAaHKIIUA.

Tak, B c1.106 YK nucnosunmend sBiIsStoTCS cioBa: "YOHUICTBO MaTephblo
HOBOPOXKJICHHOTO peOeHKa BO BpEeMsi WJIM Cpa3y IOCJE POJOB, a PABHO YOUICTBO
MaTepbI0 HOBOPOXKIECHHOTO PeOCHKA B YCIOBUSIX IICUXOTPABMUPYIONIEH CUTYallUH WA
B COCTOSIHUM IICHUXHYECKOTO PACCTPOMCTBA, HE HCKIIOYAIOIIET0 BMEHSAEMOCTH', a
CaHKIMUS - " HaKa3bpIBACTCS JUIICHUEM CBOOOIBI Ha CPOK /10 TsiTH JieT” KoMMmenTapuii
Kk YK P®. OtBercrBennslii penaktop B.M. Jlebenes. 2-¢ u3maHue AONOTHEHHOE U
uctpasieHHoe. Mocksa. FOpaiit. 2003 r. c. 253. .

B yrosoBHOM TmpaBe BBIJACTSAIOT CIEAYIOIIUE BHABI JAUCIO3UILIMH: MPOCTas,
omucaTelibHas, CChUIOYHAs U OylaHKeTHas. B mpocToit AUCHO3UINU MPU3HAKH
MPECTYIUICHUS HUKAK HE OMMUCBHIBAIOTCSA, U OHO TOJBKO HA3BIBAETCS, HAIMpUMeEp
mucnosuius 4.1 cr.126 YK OykBanbHO ayOnupyeT Ha3BaHHME CaMOMl CTaTbu -
"Tloxumenue yenopeka". [IpocTeie MUCMIO3UIINN, KaK MTPABUIIO, YIOTPEOISIFOTCS B TEX
Cllyyasx, Korja Mpu3HaKu MPECTYMHOTO JESHUS SICHBl U HE TPEeOYIOT Jake KPaTKOu
xapakTepucTuku. OJHaKO KakuM Obl MPOCTHIM HHM Ka3ajdoCh NPECTYIUICHUE, €ro
BOKHEHIIIME MPU3HAKU JIOJDKHBI MOTYYUTh YETKOE 3aKPEIUICHUE HEMOCPEACTBEHHO B
TEKCTE YTOJIOBHOTO 3aKOHA, & TOTOMY MPOCTHIX JTUCTO3UIINN KENATeTbHO N30erarTh.

OnucarenpHast AUCTIO3UIUSA C  TOWM WJIM HWHOW CTENEHBIO TMOJPOOHOCTH
YKa3bIBa€T HA OOBEKTUBHBIE U (UJIM) CYyObEKTUBHBIE TPU3HAKHU MIPECTYITHOTO JIESIHHUS,
pPacKpbIBasi COAEPKAHHWE BAXXHEHIIMX HCMOJIB30BAaHHBIX B cTaTtbe YK TEpMUHOB.
TakoBa nucno3unus cT.158 YK, kotopast BeIMISAUT cienyromum odpazom: "Kpaxka,
TO €CTh TAMHOE XMIIEHHE 4yX)Oro umyiiectna'. OnucaTeIbHbIMU SIBJISIOTCS TaKXKeE
JTUCIO3UIINHN cT.185% YK "ManumnyaupoBaHue pbIHKOM", cT.275 YK
"T'ocymapcTtBeHHass u3MeHa". XOTd CTENEHb NETAIN3ALNUNA MPU3HAKOB MPECTYIUICHUS
MpU  HWCIONB30BAHWU OINMHUCATEILHON JUCIO3UIIMA MOXKET OBITh Pa3IMYHOM,
BAXXKHEUILIME U3 HUX PACKPBIBAIOTCA HEMOCPEACTBEHHO B cTaThe Y K.

CcputouHasi JUCMIO3UIIMS TIPSIMO HE Ha3bIBaeT MPU3HAKU TPECTYIUICHUS, a
OTCBHIJIACT K cTaThe (vin yacT ctaThi) YK, B KoTOpOit OHU nM3noxkeHbl. Kak mpasuio,

ATa JUCIIO3MIMUS HUCIoib3yeTrcss B 4.2, 3 wiu 4 crareit Ocobennoit yactu YK u



BBITTISIAUT cieaytomMm  obpasom: "To ke nesHue, coBeplieHHoe." (nanee
YKa3bIBalOTCS JOMOJHUTENbHBIE PU3HAKH MPECTYIUIEHUS, KOTOPOE OMUCAHO B 4. |
COOTBETCTBYIOIIEH cTaTbu) WM "JlesHus, MpenyCMOTPEHHbIE YaCTSIMHU MEPBON HIIU
BTOPOM HACTOSILEN CTaTbH, COBEpIICHHBIE.". CChUIOYHBIE JUCTO3UIIUN UCIOIB3YIOTCS
C 1I€JIbIO KOMITAKTHOT'O U3JI0KEHHUS CYILIECTBA 3alpeTa, Korja NpU3HaKu NPeCcTyIHOTO
JESTHUS TIOJTHOCTBIO MJIM XOTSI OBl YaCTUYHO PACKPBIBAIOTCS C MOMOUIBIO CCBUIKU Ha
IPYTYIO CTaThio WK YacTh ctatbu YK (Hampumep, cr.117 "Uctsa3anne").

bnankerHas nucno3unus B caMoil o0mield (gopme ykasplBaeT Ha MPU3HAKU
KOHKPETHOTO TMPECTYIUICHHsI, HO JUIsl MX JeTalu3alid HeoOXOAMMO OOpaTHThCS K
IPYrUM HOPMATHBHBIM HMCTOYHUKAM ((eAepasbHbIM 3aKOHaM, IOCTAHOBJICHUSAM
[IpaButenbctBa PO mnm MHBIM NOA3aKOHHBIM HOpMaTHBHBIM aktaM). He coBcem
MpaBUJIbHBIM  TPEJCTABISAETCA ONpElIeJeHUuE OJIAaHKETHBIX JMCHO3MIMN  Kak
OTCHUIAIOIIUX JUIS YSICHEHMsI MPU3HAKOB MPECTYIUICHUS K JPYruM (HE YroJIOBHO-
paBOBbIM) HOpMaM. ToyHee rOBOPUTh, YTO OHH MpEANnonararT (00yCIOBIMBAIOT)
oOpalieHie K IpYrdM HOPMAaTHBHBIM IPAaBOBBIM HCTOYHHKAM, OOECIEUYHMBAIOLIUM
ySICHEHHE NPU3HAKOB COCTaBa MPECTYIUIEHUs, KOTOpbIe B oOuIeil ¢popMe yKazaHbl B
ctaTbe OCOOCHHOM YacTH YyroJIOBHOTO 3aKOHA.

Hcnonp3oBaHue OJAHKETHBIX AMCIIO3ULUN CBA3aHO C TEM, YTO HEPEIKO
NPECTYIUIEHUST HMMEIOT BEeChbMa CIIOXKHBIA XapakTep, OOCTOATEIbHO OTPa3UTh HX
MPU3HAKU HETIOCPEICTBEHHO B cTaThe YK mpakTHyecku HEBO3MOXKHO. 3aKOHOATENb
B caMOM oO1IeM BHJie (OpMYIUPYET YrOJOBHO-IIPABOBOM 3ampeT, NMpearnoiaras, yro
IUISl KOHKPETH3alMh €ro MPU3HAKOB MOTpedyercs oOpallleHue K HOPMaTUBHOMY
Marepuanty, KOTOpPbIA HE SBIISETCS YrOJIOBHO-TIPABOBBIM, a OTHOCHUTCS K cdepe
aAMUHUCTPATUBHOIO, IPA’KIaHCKOT0, HAJIOTOBOT'O M HHOT'O 3aKOHOAATENIbCTBA.

bnankeTHeIMM  gBIISIOTCS  aucno3unuu  crated OcoOenHoit dactn YK,
[IPEAYCMaTPUBAIOIINX OTBETCTBEHHOCTh 3a HAPYILIEHHWE BCSIKOTO pPOJA IPaBUII
6e3omacHoctH (c1.215-219). Jlns ysicHeHus: TOTO, YTO O3HA4yaeT "HapylleHUe MpaBuil
JOPO>KHOTO JIBMXKEHMSI WIIM DKCIUTyaTallid TPAHCIOPTHBIX CPEACTB", O UEM CKa3aHO B

ct.264 YK, cnemyer obparutbcs k "llpaBunam mopoxHoro nBrkenust Poccuiickoi



®enepaunn" (yrB. noctaHoBieHneM Cosera Munuctpos - [IpasutensctBa PO ot 23
okTs10pst 1993 1. Ne 1090).

Kpome OnankerHbix aucnoszunuii B YK umeercss HeMano crareld, B KOTOPBIX
OJIaHKETHBIMHU SIBJISIIOTCS TOJIBKO OTJAENbHbIe Mpu3Haku. K nmpumepy, B ct. 195-197 -
3TO JIMLO, MOJJIEXkAIIEE YrOJIOBHOM OTBETCTBEHHOCTH (CYOBEKT IMPECTYIUIEHHS), B
cT.188, 189 - mpeamer mpecryrieHus, B 4.2 c¢1.250, ¢1.262 - MeCTO M CIOCO0
COBEpIIEHUS MpecTyIuieHus, B 4.2 cT.248 u 4.2 cT.249 - 0OIIECTBEHHO OMAacCHBIE
nocneactBus. CienyeTr COrnacuTbes, YTO O OJAHKETHBIX JUCHO3ULMSIX YTOJIOBHOIO
3aKOHa MOYXHO T'OBOPUTH B TOM ciydae, korja B cratbe OcobenHoit yactu YK peun
UJET O HapyLIEHUM HOPMATUBHBIX IMPEANMCAHUM MHBIX OTpacied npasa. Ecim ke
TaKOM HOPMAaTUBHBIN MaTepuana HEOOXOJUM JUIsl YTOUHEHHUS OTAENbHBIX NMPU3HAKOB
MPECTYITHOTO JIEIHUSI, UMEETCs] OObIYHAs (ONUCcaTeNbHas WU IPOCTast) JUCIO3ULIUSA C
OTJENbHBIMU OJaHKETHBIMU TNpu3Hakamu. "[IpomexyTounyio ¢gopmy" OiraHKETHON
JUCIIO3ULINK 00pa3yeT Takasi, Iie UMeeTcs ""CChUIKA YrOJIOBHOTO 3aKOHA Ha MPU3HAKU
COOJII0/IEHUs ONPEIETICHHBIX TPEOOBaHUI NHBIX MPABOBBIX aKTOB".

Kpome npocTbIX, ONMUCATENbHBIX, CCBUIOYHBIX M OJAHKETHBIX TUCIO3MILIMM,
MHOT/IA BBIJEIISIIOT TAK)KE Ka3yHUCTHUECKUE, aDCTPAKTHBIE, ONKMCATEIbHO-0JIAHKETHBIE;
eIMHUYHbIE (C OJHUM BapUaHTOM 3alpeliaeMoro MOBEIEHUs) U aJbTepHATUBHBIE (C
HECKOJBKMMH BapHaHTaMH); OCHOBHBIE U JONOJHUTEIbHBIC; IMOJHBIE U HEIOIHBIE;
(dbopMaI30BaHHBIE U OLIEHOYHBIE TUCIIO3UIINY.

Cankuus - BTOpOM 3neMeHT cTaTb OCOOEHHOW YacTH YroJIOBHOTO 3aKOHa,
KOTOPBIN yCTaHABIMBAET HAKa3yeMOCTh OOLIECTBEHHO OMACHOTO ICSIHUS, TAK)KE UMEET
HECKOJIbKO pa3HOBUAHOCTEW. TakoBbl aOCOJIOTHO OIpeAesieHHas, OTHOCUTEIbHO
onpeaereHHasi, HEONPEAEIICHHAsl, aIbTEPHATUBHAS U OTCBIJIOYHAs! CAHKLUU.

B  poccuiickomMm  yroJOBHOM  3aKOHOJATEIbCTBE  HE  HMCHOJIB3YHOTCS
HEONpeIeIeHHa, abCOTIOTHO onpeaeneHHas U OTCBLJIOYHAs
cankuuu. HeompeneneHHast cCaHKIMSI COCTOUT B OOIIEM yKa3aHWU Ha HAKa3yeMOCTb
TOTO WJIM MHOTO MPECTYMHOro JAesHHs 0e3 OonpelesneHHsi KOHKPETHBIX MapaMeTpoB
(BuI, pa3smep) HakazaHWsl. DTOT BHUJI CAHKIMI HCHOJB3YEeTCS B MEKIYHAPOIHOM

YT'OJIOBHOM IIpaBe.



AOCOIIOTHO OMpe/ieieHHAs CAaHKIIMS YKa3bIBA€T TOJIBKO HA €IMHCTBEHHBIA BUJL
U pa3Mep Haka3aHUs, KOTOPOE BIIPABE HA3HAYUTH CYJl 32 KOHKPETHOE MPECTYIICHUE.
Takue caHKIIMM MCHOJIB3YIOTCS B YTOJIOBHOM 3aKOHOJATENHCTBE 3apyOeKHBIX CTpaH
(mammpumep, cornacHo § 211 YK ®OPI' Tsxkkoe yOMICTBO HaKa3bIBA€TCS TOJBKO
TOYKU3HEHHBIM JIMIIEHHEM cBo60 b1 ), panee (cT. 1912 YK PCDOCP 1960 r.) abconroTHO
OTpe/IeJICHHAs CAHKIIUS B BUJIE€ CMEPTHON Ka3HHM YCTAHABJIMBAJIACH 3a IMOCATATEIbCTBO
Ha )KU3Hb PaOOTHHUKA MIIMIINH TPU OTATUYAIOIINX OOCTOSTEIHCTBAX.

OTchulOUHAs CaHKLMS, HE ONpeaessii BHA W pa3Mep Haka3zaHus 3a
OTPE/ICICHHOE MPECTYIUICHUE, YCTAaHABIUBAET €r0 HAKA3yeMOCTh MyTEM OTCBUIKH K
caHKIUsAM Apyrux crareit OcoOeHHoW 4dacTu. [Ipexae HECKONbKO TAKHUX CAHKIIMMA
coaepxkanock B YK PCOCP 1960 r., HbIHE X MOXHO BCTPETUTh B YTOJOBHBIX
KOJIeKcax 3apyOekHbIX cTpaH (Hanpumep, 4.2 § 166 YK ®PT, c1.327 YK Taunanna).

He mnpuHATO HCHOJIB30BaTh B POCCHMCKOM YIOJIOBHOM 3aKOHE M TaKyIO
CaHKIMIO, KOTOpasl yKa3bIBaET TOJbKO HA MUHUMAJIbHBIN MpeIe] HaKa3aHUsl, OCTaBIISS
0e3 BHUMaHUs MaKCHUMaJIbHbI pa3Mep HakazaHus (Hampumep, coriiacHo § 249 VK
OPI" pa36oil Haka3bIBaeTCs JUIICHUEM CBOOOIBI HAa CPOK HE MeHee roja). B atom
Cllyyae moipa3yMeBaeTCs, YTO MAKCUMAJIbHBIN MPeJIei COOTBETCTBYIOIIETO HaKa3aHUs
paBeH TOMY, KOTOPBIH /it Hero yctaHoBieH B OOmielt yactu YK (1.e. B JaHHOM Citydae
JUIIeHne cBoOO Bl Ha CPOK 15 11eT).

[TonaBmnsroniee OONBIIMHCTBO B YTOJIOBHOM 3aKOHE COCTABJISIOT OTHOCUTEIBHO
OTpeJIeTICHHbIC CAHKIIMU, KOTOpPbIE TOMYCKAalOT BO3MOXHOCTH BhIOOpa Cy/IOM BHJIA
HaKa3aHUs B OMPEJEICHHBIX Mpeenax. ITo JOCTUTaeTCs ABYMS CIIOCOOaMu:

§ myTeM yKa3aHHUs BBICIIETO W HU3IIETO MpeeoB HaKa3zaHus (Hampumep, 4.l
ct.105 YK nmpenycmarprBaeT Haka3zaHue 3a YOUMCTBO B BHE JIMIICHUS CBOOOIBI Ha
CPOK OT IIECTH JI0 MATHAALIATH JIET);

§ myTeM yka3zaHus TOJBKO BBICILIETO Mpejena Hakazanus (Hampumep, mo ct.106
VYK 3a yOouiicTBO MaTepbhi0 HOBOPOXKIACHHOTO peOeHKa MPEeIyCMOTPEHO HaKa3aHUE B
BHJIC JIMIIICHUS] CBOOOBI HA CPOK JO MATH JET). B 3TOM ciiydae HU3IIMM TpeaeioM
Haka3aHus OyJeT TOT, KOTOPBIN /I JIMIICHHs CBOOOJBI Ha OIPEACIICHHBINH CPOK

ycraHoBJjeH c1.56 YK, T.e. gBa mecsia.



Pa3HOBUIHOCTBIO TUHIIMYHOU JJI1 POCCHICKOTO YTOJOBHOTO 3aKOHOIATENBCTBA
CaHKLUMM SIBIIACTCS AJIbTEPHATHBHAS, KOTOpas, TaK € KaK MW OTHOCUTEJIbHO
ompeiesIeHHas1, 00eCIeYnBaeT BO3MOKHOCTh MHANBUTyATU3AIIMN HaKa3aHUS C YIETOM
JIMYHOCTH BHHOBHOTI'O M OOCTOSITEIILCTB Jiena. Takas CaHKIHUS BKJIIOYAEeT HECKOJIBKO
BUJIOB YTOJIOBHOI'O HaKa3aHMsI, TOUHO OMPEIEIIssl pa3Mep Kaxa0ro U3 HUX (Hampumep,
cankius 4.1 ¢1.160 YK).

CaMoCTOSITETbHBIM BHUIOM CAHKIIUH SIBJISICTCS Tak
Ha3bIBaeMasi KyMYJISITUBHAsI(CYMMUPOBaHHAs ) CAHKIIUS, KOTOpasl IO3BOJISET CYyIy
Ha3HAYUTH Cpa3y JiBa HaKa3aHus (OCHOBHOE U JOMOJHUTEIBHOE), OJJHAKO P HATUYUHI

BO3MOKHOCTH OIPaHUYUTHCS TOJIBKO OCHOBHBIM (Hanmpumep, caHkuus 4.2 ¢1.163 YK).

2.2 [leiicTBHE YIrOJIOBHOIO 3aK0HA. [IpuHUMIIBI AeiicTBUA

BaxnenmmMu 3a1adyaMy yroJaOBHOI'O HAaKa3aHWUs M OTpaciad IpaBa B LEJIOM
ABJISIFOTCS. BOCIIMTAHUE TPAXIAH W IPEAYNPEKICHUE COBEPUIECHUS IPECTYIUICHUN
JYLAMM, HE COBEPILIABIIMMU, HO IOTEHIHMAIBHO MOTYIIMMH COBEPIIUTH TaKOBBIE.
[ToaTOMY YyrosoBHOE MPaBO U CBSA3aHHBIE C HUM OTpaciiv (YroJOBHO-TIPOLIECCYaTIbHOE
IIPaBO, YrOJIOBHO-UCIIOJHUTEIBHOE IPAaBO W JIp.) CTApaArOTCS CHEeNaTh PEATM3aLUI0
KapaTeJbHOro 3apsija OTpaciy, WIH, IIPOLIE TOBOps, INPOLECC HaKa3aHus,
NEMOHCTPATUBHBIM, HAIVISIAHBIM W JOCTYIIHBIM UL BOCIHPHUATHS ~ JOPYTUMH
rpaxaaHaMy, 1a0bl HUIKOMY HE MOBAJHO OBLJIO COBEpILATh YTrOJIOBHO HAKa3yeMble
NESHMUSL.

JlelicTBuE yrojaoBHOTO 3aKOHA B IPOCTPAHCTBE

YronoBHbeli kojxekc P@ ycranaBiMBaer, 4To BCE JMLA, COBEPLIMBIINE
IIpeCTyIUIEHUs Ha Tepputopun Poccuiickont denepanuu, NoAJIeKaT OTBETCTBEHHOCTH
o YK P®. Cornacno Koncrurynuu P® u 3akony PO "O ['ocynapcTBeHHOM IpaHuLie
Poccuiickoit @enepanuu" tepputopus Poccuiickoit denepannu CKIaabBaeTCs:

§ n3 Teppuropuu cymu B rpanunax Poccuiickon denepanny;

§ TEppUTOPUATIBHBIX MOPCKUX BOJI;



§ crosiba BO3AYIIHOTO MPOCTPAHCTBA BHYTPH rpanull Poccuiickoit @enepanun
710 BEPXHHUX CIIOEB aTMOC(EPHI;

§ HEOrpaHMYEHHOTO CTOJI0a 3eMJIM BHU3;

§ TMpOCTpaHCTBA KOHTUHEHTANIBHOTO Iieibda, T.€. TMPUMBIKAIOMAs K
TEPPUTOPUAIBHOMY MOPIO JI0 ONPENEICHHOM TIyOWHBI TMOBEPXHOCTh M HEApa
MOPCKOTO JIHQ;

§ MPOCTPAHCTBA UCKIIOYNUTEIBHON SKOHOMUYECKON 30HBL;

§ TEpPUTOPUH POCCUNCKUX BOEHHBIX BO3AYIIHBIX U MOPCKHUX CY/OB;

§ TEpPUTOPHUH POCCHMCKUX TPAKIAHCKUX BO3AYIIHBIX CYJOB B OTKPBITOM
BO3AYIIHOM NPOCTPAHCTBE, 4 MOPCKUX CYAOB - B OTKPBITOM Mope. B aspomnoprax u
IIOpPTaX HHOCTPAHHOT'O I'OCY1APCTBA OHU CUUTAKOTCS TEPPUTOPUEH COOTBETCTBYIOLLETO
roCcyJ1apcTBa.

Teppuropuss IOCOJBCTBA ABJSAETCS TEPPUTOPUEH TOrO TOCYHApCTBA, TJIE
HaXOJUTCS ITAHHOE ITOCOJIbCTBO, OJHAKO B JAaHHOM Clly4ae IEUCTBYIOT JOTOBOPBI O
JTUITIOMAaTUYECKOM UMMYHUTETE.

JlelicTBHE YrOJI0BHOIO 3aKOHA MO KPYTY JIUII

[lon nercTBHE YroJIOBHOTO 3aKOHA NOANAAKOT:

§ rpaxnmane Poccuiickoit denepainyu, COBEPIIMBIIME MPECTYIJICHUE Ha
teppuropun Poccuiickoit @enepaunu;

§ rpaxnmane Poccuiickonn ®denepanyu, COBEPIIMBIIME MPECTYIUIEHUE Ha
TEPPUTOPUU UHOCTPAHHOI'O IOCYIapCTBa, €CIU COBEPLICHHOE UMU JIESTHUE TIPU3HAHO
MPECTYIJIEHUEM B TOCYIapCTBE, Ha TEPPUTOPUU KOTOPOTrO OHO OBLIO COBEPUIEHO, U
€ClIM DTH JIMlla HE OBUIM OCYXJEHbl B HHOCTpaHHOM rocyaapctBe (4.l ct1.50
Konctutyiuu P®);

§ nmma 0e3 TpakJaHCTBA, COBEPILMBIIHAE MPECTYIUIEHUE HA TEPPUTOPUHU
Poccuiickon denepanumy;

§ nmma 0e3 TpaXXJaHCTBA, COBEPIIMBIIUE TMPECTYIUICHHE BHE MPEJCIIOB
Poccuitickonn @enepauuu, €ciad OHUM TIOCTOSIHHO TIPOXKHMBAaKOT B Poccuiickon

(DezlepauHH, a COBCPIICHHOC MMHU ACAHUC IMPU3HAHO MMPECTYIVICHUCM B I'OCyAapCTBC,



Ha TEPPUTOPHUH KOTOPOTO OHO OBLIO COBEPIIIEHO, U €CJTH ATH JIUIIA HE OBLITN OCYKICHBI
B MHOCTPAHHOM TOCYapCTBE;

§ HWHOCTpaHHBIE TpaXJaHE, COBEPIIMBIIHNE MPECTYIUIEHUE HA TEPPUTOPUU
Poccuiickoit @enepanuu, eciym OHU HE 00J1a1al0T AUTUIOMATHYECKUM UMMYHUTETOM;

§ HMHOCTpaHHBIE TpaxkJaHe W Jula 0e3 TPaxJAaHCTBA, HE MPOKHUBAIOIIME
NOCTOSIHHO Ha Tepputopun Poccuiickoii denepaiuu, COBEPIIUBIINE MPECTYILICHUE
BHE mpenesioB Poccuiickont denepanuu, Moiiekar yroJdoBHOW OTBETCTBEHHOCTH 10
POCCUICKOMY 3aKOHOJATENIbCTBY B CIIy4asiX, €CJIM MPECTYIJIEHUE HAIPABICHO MTPOTUB
unrepecoB Poccum, u B ciydasix, IpeAyCMOTPEHHBIX MEXKIYHAPOIHBIM JOTOBOPOM
Poccuiickoit @enepanuu, eciii OHU HEe ObUIH OCYXJI€HbI B MIHOCTPAHHOM T'OCYJ1apCTBE
U TPUBJIECKAIOTCA K YTOJOBHOW OTBETCTBEHHOCTH Ha TeppUTOpund Poccuiickoii
denepanum.

JelicTBuE yrojaoBHOTO 3aKOHA BO BpPEMEHU

[IpectynHOCTP M HAKa3yeMOCTb  JICSIHUSL  OMNPEHCNSIOTCS  3aKOHOM,
JNEUCTBYIOIIMM BO BpPEMs COBEPILICHHUS ATOTO JesaHus. BpemeHeM coBepilieHus
MPECTYIJICHUSI TPU3HACTCS BPEMs COBEPIICHHUS OOIECTBEHHO OMACHOTO JCSHUS
HE3aBUCHUMO OT BpPEMEHM HACTYIUIEHUS TMIOCIEICTBUNA. 3aKOH, OMNPEACISIONIUN
MPECTYINHOCTh U HAKA3YEMOCTb JICSIHUS, HA MOMEHT JESHHUS YKE I0JKEH BOMTH B CHITY
U €lIE €€ HE YTPATUTh.

B Poccuu 3akoH BcTynaeT B cuity uepe3 10 mHei mociie ero oduiMaibHOM
myOJIMKAIMK, €CJIM CAMUM 3aKOHOM HE YCTaHOBJIEH JPYTOM MOPSIOK BCTYIUICHUS €T0
B cuily. [[eiicTBHE YrOJIOBHOTO 3aKOHA MPEKPAIIAETCS B CIIy4ae:

§ €ero OTMEHBI;

§ 3aMEHBI €ro JPYruM 3aKOHOM;

§ MCTEeUeHHUsI CPOKa, YKA3aHHOTO B 3aKOHE, UJIU B CBSI3U C U3MEHEHUEM YCIIOBUM
WJTN OOCTOSITENIBCTB, B COOTBETCTBUU C KOTOPHIMU ITOT 3aKOH ObLT MIPUHSIT.

3aKOH, YCTPaHSIOMIMI NPECTYMHOCTh U HAKa3yeMOCTbh JESHHS, CMSTYaroInil
HaKa3aHUEe WU HWHBIM O0pa3oM YJIyUIIAOIIUN TOJO0KEHHUE JIMMA, COBEPIIUBIIETO
MPECTYIICHUE, UMEET OOPATHYIO CHITY, T.€. PACTIPOCTPAHSIETCS C MOMEHTA BCTYTUICHUS

B CHJIY TaKOT'O 3aKOHA TAaKKC Ha ACAHNA, COBCPIICHHLIC 1O €TI0 U3AaHUA.



C MOMeHTa BCTYIJICHHUS B CUJTYy 3aKOHA, YCTPAHSIONIETO MPECTYMHOCTh ACSHUS,
COOTBETCTBYIOIIUE JICSTHUS, COBEPIIEHHBIE 10 €r0 BCTYIUICHUS B CUILY, CYUTAIOTCS HE
coAepKalllMMU COCTaBa IMPECTYIUICHUS, JIMIA, WX COBEPIIMBIIHNE, HE CUMTAIOTCS
MPECTYyIHUKAMU U OTIYCKAIOTCSI M3 MECT JIMIICHUS CBOOOMBI, MPEKpaIlaioT
OTUYMUCIICHUS M3 3apa0OTHOM IUIaThl B CYET HCOPABUTEIBHBIX padOT W T.II.
CMaryaromuyM IOJ0KEHHE OOBHUHIEMOIO CUYHMTAETCS 3aKOH, KOTOPBIH, HampHuMep,
OTMEHSET JIOMOJIHUTEILHOE HaKa3aHKe JTMO0 YMEHBIAET JIFOOOH TIpeIes HaKa3aHus.

3aKOH, YCTaHABJIMBAIOIIUM HAKa3yeMOCTb JE€SIHUS WIM YCUJIMBAIOIIMNN
Haka3aHue, 00paTHOU CUJIBI HE UMEET.

Takum oOpa3oM, HM B KOEM CJIydae HEIb3s OCYIUThb JHUIO 3a JACSHUS,
COBEPIILICHHBIE TOT/a, KOT/1a OHHU €11I€ HE CUUTATIUCH MPeCcTyIieHneM. PaBHbIM 00pazom
HEJIONMyCTUMO MTPUMEHEHHE 00Jiee CTPOTOro HaKa3aHUs 3a JESHUE, COBEPILICHHOE [0
BCTYIUIEHHUS B CWJIY 3aKOHA, YCTAHABJIMBAIOILIETO TAKOE HaKa3aHUE.

VYK P® neiictByeT Ha Bcell TeppuTopuu Poccuu, 3akperuisiss TEM CaMmbIM €€
rOCy/1apCTBEHHBINA CYBEPEHUTET.

IIpenensl AEWCTBUS YrOJIOBHOIO 3aKOHAa B IIPOCTPAHCTBE OIPEICIISIOTCS
CIEAYIOIMMA TPUHIUIIAMU: TEPPUTOPUAIBHBIM, TPAKIAHCTBA, PEATbHBIM U
YHHUBEPCAIIbHBIM.

TeppuTopualiibHbIA NPUHIIUIT ICUCTBASI ~ YTOJIOBHOTO  3aKOHA  SIBJISICTCS
ocHoBomnoJiaratomumM. Tak, cormacHo 4.l cr.1l YK P®, nuno, cosepiuBiiee
npectyrmiecHue Ha Ttepputopun  Poccuiickon ®@enepannu, IPUBJICKACTCA K
OTBETCTBEHHOCTH 1O HacTosimeMy Koaekcy.

K TeppuropuanbHOil, yrojoBHO-IPaBOBOM ropucaukuun P® Ha ocCHOBaHMH
MOJIOKEHUM HOPM  MEXIAYHApOJHOTO IIpaBa OTHOCITCA TAaKXKe TEPPUTOPUU
TPaXJAHCKUX MOPCKHMX, PE€YHBIX M BO3AYILIHBIX CYJOB, MPUIHACAHHBIX K TOpPTam
Poccutickonn @enepanuu M HAXOIALIMXCS B HEUTPAJIbHBIX BOJAX W BO3AYLIHOM
MIPOCTPAHCTBE.

Ha Ttepputopun mOCOJBCTB M KOHCYJIbCTB Poccum B HMHOCTPAaHHBIX
rocy1apcTBax JEWCTBYET MNPUHUMUII SKCTEPPUTOPUAIBHOCTH, T.€. Ha HHUX

pacpoCTpaHsACTCA ,Z[I/IHJ'IOMaTI/I‘IeCKI/Iﬁ HMMYHHTCT, a4 I0OOTOMY TaM IIGﬁCTBy}OT 3aKOHBI



Poccuniickon @eneparuu. [1o3TOMY 3a npecTymIeHUs, COBEPIICHHBIE HA TEPPUTOPUHN
MOCOJILCTB ¥ KOHCYILCTB Poccuu, muio Oy1eT HECTH YTOJIOBHYIO OTBETCTBEHHOCTD 110
POCCUICKOMY YTOJIOBHOMY 3aKOHOJATEIbCTBY.

TeppuTopraibHblii NPUHIMI O3HAYAET, YTO JIO0OOE JHII0, COBEPIIMBILECE
OpecTymieHue Ha Ttepputopun Poccuiickoin ®Penepanuu, HE3aBUCHUMO OT €ro
IPaBOBOIO CTAaTyca AOJIKHO HECTU YTOJIOBHYHKO OTBETCTBEHHOCTh Mo YK P®. OtoT
MIPUHITUI, KaK W JII000e MpaBWjIo, UMEET HCKIIIOYCHHE W HE PACIpOCTpPaHSICTCS Ha
OTpEICIICHHbIE KATETOPUH JIULI, MTOJIb3YIOIIMXCS YTOJIOBHO-IIPABOBBIM UMMYHHTETOM.

Hapsny ¢ OCHOBHBIM TEpPPUTOPUATBHBIM MPUHIUIIOM ACHCTBUS YrOJIOBHOTO
3aKOHAa B MPOCTPAHCTBE CYILIECTBYET MPUHIININ TPAKIAHCTBA.

CornacHo 4. I cT1.12 YK P® rpaxnane PO u NOCTOSIHHO MPOKHUBAIOIINE B
Poccunm nmma 6e3 rpakgaHCTBa, COBEPLIMBIIME MPECTYIUIEHHUE BHE MPEIEIIOB
Poccniickoit denepanuu, moaiekar OTBETCTBEHHOCTH 110 HacTosemy Konekcy, eciau
COBEPUICHHOE UMH JIETHUE IPU3HAHO MPECTYIVIEHUEM B TOCYAapCTBE, HA TEPPUTOPUU
KOTOPOT'O OHO OBLIO COBEPLIEHO, U €CIIU 3TH JIULA HE ObLIN OCYXKIEHBI B HHOCTPAaHHOM
rocynapctse. [Ipyu ocykIeHHHM yKa3aHHBIX JIMI HAaKa3aHUE HE MOKET IPEBBIIIAThH
BEPXHETO Ipeiena CAaHKIUH, IPETYCMOTPEHHON 3aKOHOM MHOCTPAHHOTO TOCY1apCTBa,
Ha TEPPUTOPUH KOTOPOTO OBLIO COBEPILIEHO MPECTYIUICHHE.

VYronoBHbIi 3akoH PD Takke 1aeT BO3MOKHOCTh IPUBJICYCHUS JTFO00T0 JIUIIA, B
TOM YKCJI€ U MHOCTPAHIIA U Jinla 0e3 rpakJJaHCTBa, K 0TBeTCTBeHHOCTH 110 YK P 3a
MIPECTYIUIEHUE, COBEPIIEHHOE 3a TPAHULIEH, €CJIM OHO HAIPABIICHO MPOTUB UHTEPECOB
Poccun, a Takxke B chydasx, MNPEeIyCMOTPEHHBIX MEXIAYHAPOIHBIM JOTOBOPOM
Poccuiickoit @enepanuu, eciii OHU HE ObUTH OCYXJIEHbI B IHOCTPAHHOM TOCYAapCTBe
W TIPUBJICKAIOTCS K YTOJIOBHOW OTBETCTBEHHOCTH Ha TeppuTopur Poccuiickon
Oenepanuu. [lon maTepecamu Poccum B 1aHHOM Cilydae MOHMMAKOTCS HE TOJIBKO
rOCYJIapCTBEHHBIE MHTEPECH, HO M HHTEPECHl JUYHOCTH - POCCUUCKUX TpPa’KIaH.
[Ipumenss ykazanublii mpunnmn, Poccus, kak u psg 3apyOeXKHBIX TOCYIapCTB,
HanOoJiee TMOJHO 3alIUIIAET CBOM HMHTEpPEChl U HMHTepechl cBoux TrpaxaaH HO.A.
I'opunos, U.A. Kypunosa, C.b. Mskununa, H.U. Xmonun, C.A. Tyneckasa Cepusi:

"IIpaktukym nis By3oB" M3marensctBo: "Bnamoc-IIpecc”, 2007T. .



[ToMmuMO TeppUTOPUATBHOrO MPUHLMIIA U TPUHIMIA IpaxkaaHcTBa B cT.12 YK
3a(UKCUpPOBAaHbl TaK)KE€ YHUBEPCAIbHBIA W pPEATbHBIA MPUHIUIBI, KOTOPHIC
NPUMEHSIOTCSI B OTHOIIEHWM WHOCTPAHHBIX TpakaaH W Jull 0e3 IpakJaHCTBa,
MOCTOSIHHO HE MPOXKUBAKOIIUX HA Tepputopun Poccuu.

YHuBepcaabHbIN IPUHLUI BBITEKAET u3 MEKTyHapOJHO-TIPABOBBIX
o0s3aTenbeTB Poccun B cepe 60prObI € npecTynHocThI0. Ero conepxanue packpbITo
B 4.3 cT.12 YK: HHOCTpaHHbIE rpaKJaHe U JIMLa 0€3 rpaKJaHCTBA, HE MPOKUBAOIINE
NOCTOSIHHO B Poccuu, coBepmMBIIME NPECTYIUICHUE BHE €€ MPENENIOB, MOJIECKAT
YTOJIOBHOM OTBETCTBEHHOCTH 110 Y K B ciydasx, mpeayCcMOTPEHHBIX MEKTYHAPOIHBIM
noroBopoM P®, ecnu OHM He OBLIM OCYXKJACHBI B WHOCTPAHHOM TOCYAapCTBE U
IIPUBJIEKAIOTCS K YTOJIOBHOM OTBETCTBEHHOCTH 114 TEPPUTOPUM HALLIEH CTPaHbl. TakuMm
0o0pa3oM, YHHMBEpPCAJIbHBIA MPUHLUN JONOJHSAET TEPPUTOPHUATBHBIA MPUHLIMUN U
MPUHIUIT TPAKJAHCTBA, OOECHeYMBasi BO3MOXKHOCTh MPHUBICYEHUS K YTrOJOBHOU
OTBETCTBEHHOCTU JIML, HE SBJISAIOLIIMXCA POCCUMCKMMHM Tpa)XKJaHamu, 3a
MPECTYIUICHUS, KOTOpPbIE COBEPIIEHBI HWMHU Ha TEPPUTOPUU HHOCTPAHHOTO
rocyJapcTBa. DTOT MPUHIIUI TTO3BOJISET BECTH OOPHOY ¢ MPECTYIIICHUSIMH, KOTOPHIE
HETMOCPEACTBEHHO HE IMOCATAOT HAa HAMOHAIBHBIE MHTEPECHl HAIIEW CTPAaHbI, HO
CYLIECTBEHHO HApYILIAOT HOPMAJIbHBIE YCIOBUS KU3HEACITEIBHOCTU Cpa3y MHOTHX
rocyJapcTB, TMOAPHIBAIOT MHUP U O€30MacCHOCTh YEJOBEUECTBA, a TaKKE C
MEXAYHApPOJAHOM OpPraHU30BaHHOW TMPECTYMHOCTBIO, BKJIIOYAS MEXKIYHAPOIHbBIN
TeppopusM. Mcrnonb30BaHne yHUBEPCATBHOTO IPUHIIUIA B 60PHOE C MPECTYIIICHUSIMU
MPElyCMOTPEHO, B YAaCTHOCTH, EJWHONW KOHBEHIMEW O HAPKOTHYECKUX CPEACTBAX
1961 r., KonBeHuueit 0 60pr0e ¢ HE3aKOHHBIM 3aXBAaTOM BO3IYIIHBIX cya0B 1970 r.,
EBpomneiickoit koHBeHIIUEH 0 npecc - yeHuu teppopusma 1977 r., Kousenuueit OOH
MPOTUB TPaHCHAIIMOHATBHON opranu3oBaHHOW mnpectynHoctd 2000 r. (¢ aByMS
[TpoTokonamu k Heil), Konennueit OOH npotus koppynuuu 2003 T.

PeanpHbIl MpUHIKII IPEAYCMATPUBAET, YTO WHOCTPAHHBIE TPAXKIAHE W JIMIA
0e3 TrpaxJaaHCTBa, HE TMPOXKHUBAIOIIME TMOCTOSHHO B Poccuu, coBepuiuBIIMe
MPECTYIUICHUE BHE €€ MPEAEIIOB, MOMJIEKAT YTOJIOBHOW OTBETCTBEHHOCTH 110 YK PO B

CllyyasiX, KOrja MpecTyIUICHHE HalpaBiIeHO MpoTUB HHTepecoB Poccun mubo



rpaxaaHnuHa Poccuy WM MOCTOSIHHO TMPOKMBAIOIIETO B Hallel cTpaHe nuna 0e3
IpaXJaHCTBA, €CIM WMHOCTPAaHHBIE TpaxaaHe M Julla 0e3 TpaxIaHCTBA, HE
NPOXKUBAIOIIME TIOCTOSHHO B Poccuu, He OBUIM OCYXIEHbl B HHOCTPAHHOM
rOCyJIapCTBE U IIPUBJIEKAIOTCS K YTOJIOBHOM OTBETCTBEHHOCTH Ha TeppuTopun Poccun
(4.3 c1.12 YK). PeanbHblil TPUHIIMI HETIOCPEACTBEHHO MPU3BAH YCWIUTh YTOJIOBHO-
IIPABOBYIO 3alIUTy HHTEpecoB Poccuiickont denepanu, pOCCUHUCKUX TPaXIaH U
ITIOCTOSIHHO IIPOKUBAIOIINX B Poccnu anatpuioB B Ciydae COBEPIICHUS BHE IIPEEIIOB
Poccun mpectymiieHuid MHOCTpaHHBIMM TrpaxkaaHamu KommeHtapuit k' YK PO.
OtBercTBeHHBI penakTop B.M. JleOeneB. 2-e wu3maHWe JOMOJHEHHOE U
ucnpasierHHoe. Mocksa. IOpaint. 2003r. . Kak u yHuBepcanbHbIN, peaabHbINA IPUHIUI
TaK)XK€ MOXET OOYCIIOBUTH MPUBJICYCHUE K YTOJOBHONW OTBETCTBEHHOCTH YKa3aHHBIX
JUI TOJILKO B TOM CJIy4ae, €CJM 3a COBEPILIECHHOE MNPECTYIUIEHUE OHU HE ObLIM
OCYXJICHbl B MHOCTPAHHOM TOCYJapCTBE U OKazaluch Ha Tepputopuu Poccuu (T.e.
MPaKTUYECKU MOANAAA0T 1o opucaukimio Poccun). [lpu 3ToM He nMeeT 3HaUYeHUS,
HaKa3yeMo JI1 COBEPLIEHHOE MMH OOIIECTBEHHO OIMACHOE JIEIHHUE MO YTrOJIOBHOMY

3daKOHOAATCIbCTBY HHOCTPAHHOI'O I'OCYyAapCTBa.

2.3 TosikoBaHHE YIrOJOBHOI0 3aKOHA. BU/IbI TOJIKOBaHUA

VYkpermieHne 3aKOHHOCTH U TIPaBOIOPSIKA, 3alllUTa MpaB rpaxkjaaH, UHTEPECOB
oOImecTBa M rocyaapcTBa TpeOyIOT TOYHOTO W IPABUIBHOTO TMPUMEHEHHUS HOPM
YTOJIOBHOTO 3aKOHA, YTO HEBO3MOXKHO 0€3 MOHUMAHHS COIMATBHO-TIOIUTHYECKON
00CTaHOBKHM, YCJIOBUM, BBI3BABIIMX €0 U3/JaHUE, CMbICIIA 3aKOHA, 0€3 YSICHEHUS €ro
LeJICH.

CyIIHOCTh TOJIKOBAHUSI YTOJIOBHOTO 3aKOHA COCTOUT B YSICHEHUM COJIEp KaHUs
3aKOHa B LIEJISIX €r0 MPUMEHEHHUSI B TOUHOM COOTBETCTBHUHM C BOJICH 3aKOHOAATEJIs.

[Tong ToONKOBaHMEM YTOJOBHOIO 3aKOHAa TOHUMAETCS OMNPEAEIICHUE €ro
COJICp>KaHMs, BBISBICHUE €ro CMbICIA, OOBICHEHHWE TEPMHUHOB, YMOTPEOICHHBIX

3aKOHOAATCJICM.



TonkoBanue obecrneunBaeT eIMHOOOPAa3HOE MPUMEHEHUE YTOJIOBHO-TPABOBBIX
HOPM, CIIOCOOCTBYET YCTPAHEHUIO HEJOCTATKOB B YTOJIOBHOM 3aKOHE.

ToskOBaHME YrOJIOBHOTO 3aKOHA IOAPA3AEIACTCS HAa BUJBI B 3aBUCUMOCTH OT
CyOBEKTa TOKOBAHUS, OT CIIOCOO0B U 00beMa TOJTKOBAHUS.

B 3aBucMMOCTH OT TOr0, KaKOW OpraH OCYILIECTBISAET TOJIKOBAHHUE 3aKOHA, OHO
pazianyaercss Mo CcyOBEKTy, YTO ONpPEIENseT U CTENeHb ero ooOs3arenpHOcTU. [lo
CyOBEKTaM TOJIKOBAHUE MOAPA3AEIACTCS Ha:

1. AyTeHTHuY€eCKOe TOJIKOBAHHUE - 3TO Pa3bsCHEHUE CMbICIIA 3aKOHA, UCXOIALIEE
OT oOpraHa, TpHUHSBIIEr0 ero. Takum mpaBoM obOmagaer Tonbko DepepanbHOE
CobOpanne PO. /lTaBaeMoe UM TOJKOBAaHHE UMEET OOIICO0A3aTENbHYIO CHITY JUIsl BCEX
OpraHOB roCy/1apCTBa U I'PaXKIaH.

2. JleranbHOE TOJIKOBaHUE XapaKTepU3yeTCsl TEM, UYTO pa3bsCHEHHE 3aKOHa
JAETCSl OPraHOM TOCYAApCTBEHHOW BJIACTH, YIIOJIHOMOYEHHBIM Ha TO 3aKOHOM. B
HAcTOsIIee BpeMs TakuM opraHoM sBisiercs ['ocynapcrtsenHnas Jlyma PD. B ciyyae
TOJKOBAHUS YTOJOBHOI'O 3aKOHA ['ocymapcTBeHHOM [[ymMOH JeraqbHOE TOJIKOBaHHUE
COBIAJACT IO CYIIECTBY C ayTEHTUYHBIM TOJKOBAHHEM, KOTOPOE SIBIISIETCS OJHOU U3
¢bopm neranpHOrO TONKOBaHUsA. IIpuHumaemsle I'ocynapcTBenHoi Jlymoi perieHus
10 TOJIKOBAHUIO HOPM YTOJIOBHOT'O 3aKOHA I10 CYLIECTBY 03HAYAIOT IPUHATUE PABHOIO
II0 CWJIE C YTOJIOBHBIM 3aKOHOM HOBOT'O 3aKOHA.

JleranbHOE TOJNKOBaHUE SIBISETCS OOsA3aTENIbHBIM JJIi BCEX OPraHoB M JIUII,
NPUMEHSIOIIUX  YTOJIOBHBIM 3aKOH, B OTHOLIEHHMM KOTOpPOro ObUIO  JaHO
COOTBETCTBYIOILIEE Pa3bsICHEHHE.

3. CyneOHoe TOJIKOBaHUE JaeTCs JTIOOBIM Cy1IeOHBIM OPTaHOM MTPH IPUMEHEHUN
YTOJOBHOIO 3aKOHa B MPOLIECCE PACCMOTPEHHUS KOHKPETHBIX YTOJOBHBIX Jed. K
JAHHOMY BHUJY TOJKOBAHMS OTHOCSATCS M PYKOBOJSIIME NOcTaHOBIeHUsA llnenyma
Bepxosnoro Cyna PO.

ToskOoBaHME YIrOJOBHO-IPABOBBIX HOPM IPU PAaCCMOTPEHUH KOHKPETHOTO
VIOJOBHOTO  Jlefa M JUIsl  KOHKPETHOro  ciiydyas  CyAeOHBIM  OpraHoM

Ha3bIBACTCA Ka3yaJIbHBIM TOJIKOBAHHCM.



Bce BhimenepeyncieHHbIe BUIBI TOJKOBAHUN OTHOCATCS K TaK Ha3bIBAEMOMY
o(pUIMaTEHOMY TOJIKOBAHUIO.

K HeoduIMaIbHBIM BHJIaM TOJIKOBAHUS OTHOCATCS: HAYYHOE (IOKTPHUHAIBHOER),
npodecCHOHATEHOE, OOBIICHHOE.

1. HaydHbIM (IOKTpHUHAJIBHBIM) SBIISICTCS TOJIKOBaHUE, KOTOpOE
OCYIICCTBJISICTCS  HAYYHBIMH  PAOOTHHKAMH,  BBICOKOKBATH(HUITUPOBAHHBIMU
IOpUCTaMU B Y9€OHHUKAX IO YTrOJIOBHOMY MPaBy, KOMMEHTAPHUAX K 3aKOHY, HAyUHBIX
CTaThsAX U MOHOTpadusax. Takoe TOJIKOBAHUE XOTSA M HE UIMEET 00513aTeILHOM CHJIBI, HO
OHO CITOCOOCTBYET NMPABMIIHHOMY TOHUMAHUIO 3aKOHA, a TAKKE €r0 MPUMECHECHHIO.

2. [IpodeccnonaibHOE TOJKOBAHKE - 3TO TOJKOBAHHE, 1aBAEMOE FOPUCTAMH 10
Pa3IUYHBIM BOIIPOCAM MPUMEHEHHUSI yTOJIOBHO-TIPABOBLIX HOPM. Takoe TOJIKOBaHUE HE
TOJIBKO HE MMeeT 00s3aTeIbHOW CHIIBI, HO W HE BIICYET HUKAKUX IOPUANYCCKUX
nociencTBuif. Takoe TOJIKOBaHHWE II0 CYIIECTBY IIOMOTAeT YSICHUTb CMBICIH,
BJIO’KCHHBIN B YTOJIOBHO-TIPABOBYIO HOPMY.

3. OOBIIEHHOE TOJKOBAHHE - 3TO TOJIKOBAHUE, OCYIIECTBISIEMOE Ha OBITOBOM
ypOBHE JI00BIM HEMPO(hEeCCUOHATBHBIM YYaCTHUKOM MTPABOOTHOIICHUIA.

[lo cnocobam (mpuemaMm)  TOJKOBaHUE  ObIBa€T  TpPaMMaTHYECKUM,
CUCTEMATUYECKUM U UCTOPUUECKHUM.

1. 'pamMaTryecKkoe TOJKOBAHHUE 3aKIF0OUACTCS B YSICHEHUH COJICPKAHUS 3aKOHA
MyTeM TMPABWJIBHOTO TIOHUMAHUS TEPMHHOB M TIOHATHH C TpaMMaTHYECKOM,
CUHTAaKCUYECKOW M ATUMOJIOTMUECKOW (3HAYEHUS U CMBICIA OTACIbHBIX TEPMUHOB,
CJIOB U TIOHSATHUH, YIIOTPEOIIEMBIX B HOPME 3aKOHA) CTOPOH.

2. CuCcTeMaTHIECKOE TOJIKOBAHNE COCTOUT B YSCHCHHH CMBICIIA TOW WJIM WHOM
MPaBOBOM HOPMBI IyTEM COMOCTABICHUS €€ C JAPYTMMH YTOJIOBHO-TIPABOBBIMHU
HOpMaMH, a Tak)K€ B YCTAHOBJICHHU €€ MecTa B OOIel cucTeMe IeHCTBYIOIIETO
YTOJOBHOTO 3aKOHOJIATEIhCTBA, OTTPAHUYECHUS OT IPYTUX, OJIM3KUX IO COACPIKAHUIO
3aKOHOB.

3. Ucroprueckum SBASETCS TOJIKOBAaHWE, KOTOPOE CBOJIUTCS K BBISICHCHHUIO

00CTOSTEILCTB U IIPpUYMH, 06YCJ'IOBI/IBH_II/IX IIPUHATUC YT'OJIOBHOT'O 3aKOHA4, a TaKKC



3a/a4, CTOSALIMX I@IepeJ] HUM B MPOLECCE €ro MNPUMEHEHHS, CONOCTABJICHUE
JNEUCTBYIOUIUX YTOJOBHO-IIPABOBBIX HOPM C MX IMPEAIIECTBOBABIIMMY AHAJIOTAMH.

[To 06beMy, KOTOPBIN 3aBUCUT OT KpyTa JesSHUI, Ha KOTOPbIE PAaCIpPOCTPAHSIETCS
JEUCTBAE YrOJOBHOIO 3aKOHA, TOJKOBAHHME [EIUTCS Ha: OrPaHUYUTEIIBHOE,
pacnpocTpaHUTENbHOE U OYKBaJIbHOE.

1. OrpaHUYUTENBHBIM ABJISIETCS TOJKOBAaHHME, IPU KOTOPOM COJIEPKAHUIO
3aKOHa NpUJAETCs 00JIee Y3KHI CMBICT, YEM 3TO OXBAThIBAETCS OYKBaJIbHBIM TEKCTOM
ATOTO 3aKOHA.

2. PacipocTpaHUTENbHBIM (PaCIIMPUTEIBHBIM) IPU3HACTCS TOJIKOBaHHE,
BCIIEZICTBUE KOTOPOIO 3aKOHY MNpujaercs 0osiee MIHUPOKUM CMBICH, HEXKEIU 3TO
OYyKBaJIbHO OIPEJIETIEHO HEMOCPEICTBEHHO B €I0 TEKCTE.

3. ByKkBanbHBIM TOJIKOBAHHEM SIBIISIETCSI MCTOJKOBAHUE M YSICHEHHE CMBICIA
COJIepKaHMUs 3aKOHAa B TOYHOM COOTBETCTBHUHU €r0 C TEKCTOM. B momasisroniem xe
OOJIBIIMHCTBE CIy4YaeB MCIOJB3YETCs] OYKBAJIbHOE TOJKOBAHUE YTOJIOBHBIX 3aKOHOB
[lox penakumeit npodeccopa b.B. 3npaBombiciioB. YueOHUK YTOJIOBHOE MpPaBoO
Poccuiickoit ®enepanuu. OOmass 4vactb. M3nanue BTOpoe mnepepaboTaHHOE U
nononHeHHoe. Mocksa. FOpucts. 2002r. c. 47. .

Kak mokassIBaeT OIBIT, AK€ B TEX CIIydasX, KOI/Aa TO WM MHOE IOJIOKECHHE
yroioBHoro 3akoHa (YK) Ha mepBblii B3IJISIL BBITJISAUT BIIOJHE SICHO M IOHSTHO, B
CBA3M C BO3HHUKIIEH MPAaKTUYECKOW cUTyalued TpeOyeTcs yriyOJIeHHbIH aHau3,
YTOOBI MPAaBUJIBHO MIPUMEHUTDH YTOJOBHBIN 3aKkoH. LleneBoe Ha3HaueHHe TOJIKOBAaHUS
JBOSIKO: C OJHOM CTOPOHBI, OHO COCTOMT B YSICHEHHHM CMbICIIa HOPM YTOJIOBHOIO
3aKOHa, a C JAPYTroM - pa3bsACHEHUHM €ro MJid JPYrux Jul (MpaBOIpUMEHUTENEH,
rpak/iaH).

Paznuuaror TonkoBaHue:

§ TI0 CYOBEKTY;

§ o mpuemMam (crocodam);

§ o o0BeMmy.

B 3aBucuMOCTH OT CyObBEKTa, KOTOPbIM MHTEPHPETUPYET 3aKOH, TOJIKOBAHUE

OBIBacT JICTAJIbHBIM, CYJIC6HBIM u JOKTPpHUHAJIbHBIM



(HayunbIM). JleranbHbIM (MIMAYTEHTUYHBIM ) HMEHYIOT TOJIKOBaHHUE, KOTOpOE
UCXOIUT HEMOCPEICTBEHHO OT 3aKkoHojarens. B kauecTBe mnpumepa OOBIYHO
NPUBOIATCA MPUMEUaHUs K cTaThaM YK, colepxaniue onpenesacHusi, pa3bsCHEHUS
TE€X WM UHBIX TEPMHUHOB. TaKOBBI, HAIPUMED, IpUMedaHue K cT.139, pazpsacHsromee
NOoHATHE 'Kuiuiie", MpuMeYaHue K CT.285, ornpeensoilee MoHsATue " MoKHOCTHOE
o',

CornacHo Konctutyunu P® TpakToBaTh COAEp:KaHWE U CMBICI HOPMATUBHBIX
OPEANUCAHUN C TO3UIUU WX COOTBETCTBUS HOpMaM KOHCTUTYyIMH MOJTHOMOYEH
Konctutymonnsiit Cyn P®. B 310l cBsI3M MHOTJA B JIUTEPATYPE TAKOE TOJIKOBAHUE
OTHOCUTCA K JieraJibHOMy Buay. OJHAKo, CKOpee, OHO SIBISeT cOOOW Npyroil BHJ
TOJIKOBAaHHUSA - cyieOHO€, a 1aBaTh MOJJIMHHO JIETAIIbHOE (AyTEHTUYHOE) TOJIKOBAHUE
YTOJIOBHOTO 3aKOHA B POCCUMCKOM YI'OJIOBHOM IIPAaBE HE IPUHSATO.

CynebGHoe TOJIKOBaHUE NPEJCTABISIET COO0M HMHTEPHPETALUI0 IOJIOKEHUN
3aKOHA HENOCPEJACTBEHHO CYJIOM, YIIOJHOMOYEHHBIM OCYIIECTBIATH IPABOCYAME IO
YTOJOBHBIM Jes1aM. MOKHO BBIJIEIUTh TPU PA3HOBUIHOCTH Cy1€0HOTO TOJIKOBAHUS: a)
ToJIKOBaHue, naBaemMoe KonctutyunonHeiM CynoMm P®, xoTopoe o0s3aTenbHO ISt
BCEX TOCYJIAPCTBEHHBIX OPraHOB, OpraHU3alMi U (U3NYECKUX JIUL; 0) TOJKOBAaHUE
YTOJIOBHOTO 3aKOHA IMPUMEHUTEIBHO K OOCTOSATENHCTBAM KOHKPETHOI'O YIOJIOBHOTO
Jera paccMaTpPUBAIOIIMM €ro CyAoM (IepBOM, KacCalldOHHOM, amneUISIMOHHOM,
HAJ[30pHOM MHCTAHLIMN); B) TOJKOBaHUE, npousBoauMoe BepxoBubsiM Cynom PO mo
BOIPOCAM IIPUMEHEHHS] HOPM, HHCTUTYTOB M MHBIX NOJIO)KeHUH YK B COOTBETCTBUU
co cT.126 Koncturyunu PO.

TonkoBaHWe YroJIOBHOTO 3aKOHA, KOTOPOE€ CyJ OCYLIECTBISET IIPU
pPacCMOTPEHUH KOHKPETHOT'O YrOJIOBHOTO Jelia, MPU3BAaHO OOECHEeUMUTh MPABHIIbHOE
IIPUMEHEHUE €r0 HOPM K KOHKPETHOMY ciydaro. [103TOMy OHO MMeEeT 3HauyeHHE B
OCHOBHOM B CBSI3H C BEIHECEHHEM MPUTOBOPA U €r0 UMEHYIOT Ka3yallbHbIM (OT CJIOBa
"kazyc" - cirydait).

["opa3zno 0oJbIIyI0 MPAKTUYECKYI0 3HAYMMOCTh UMEET TOJIKOBAaHUE, JaBaeMOe
IInenymom BepxoBHoro Cyna P® B ero mocTaHOBJIEHHAX B BUJAE Pa3bsCHEHUU IO

IIPUMEHEHUIO OTHEJbHBIX CTAaT€, WHCTUTYTOB M WHBIX monoxeHnit YK. Otu



Pa3bACHEHHS] OCHOBAHBI HA 000OIEHUHN CYAeOHON MPAKTUKU U aAPECOBAHBI CyJaM U
JIPYTUM TPaBONPUMEHUTENBHBIM OpPraHaM C Y4YE€TOM aHajii3a JOMYyCKAaeMbIX HMU
omubok. CornacHo c1.126 Konctutyuuun P® Bepxosubiit Cyn PD Bnpase naBath
cylaM "pa3bsACHEHHUS IO BOIMPOCaM CYACOHOW MpakTUKHU', OJHAKO OOS3aTEIHHOCTH
ATUX PA3bICHECHUIN HE YCTAHOBJICHA.

Brickazano mHeHwue, uyro pemieHuss BepxoBHoro Cyna P® 1o KOHKpETHBIM
VTOJOBHBIM JeilaM wWin CHOPMYIMPOBAHHBIE B TOCTaHOBICHHMsX ero [lnmenyma,
(hakTHUECKHU UTPaIOT poJib IpereieHTa. Pazymeercs, peub UAET HE O MPELEEHTE B €ro
KJIACCUYECKOM TMOHUMAaHUM (KaK CyJAcOHOM pEIICHHH BBIIIECTOAIICH WHCTAHIIUHY,
00s13aT€IbHOM JIJIs1 BCEX HIDXKECTOSIIIUX CYAOB), & O HEKOEM €T0 MOJI00UU: POCCUMCKUIA
CyJl He BIIpaBe (a TeM OoJiee He 00s13aH) IPU PACCMOTPEHUN KOHKPETHOTO YTOJIOBHOTO
nena ccbuiatbCsd Ha pemeHue BepxoBHoro Cyma P®, conepikainee TOJIKOBaHUE
KOHKPETHON YTOJIOBHO-IPABOBOM HOpMBbI. OHAKO, BUC BCAKOTO COMHEHHS, 3HASI O
TaKOM TOJIKOBAHWH, CyJIbsl MOXKET M JOJDKEH 'IepkaTh €ro B yMme', ’Kejlas TOYHO
YSICHUTBh CMBICTT MOJyIeXKAaIlel MPUMEHEHHUIO YTrOJIOBHO-TIPaBOBOM HOpMBI. C yueToM
3HAYUMOCTH CYJCOHOTO TOJIKOBaHHUS BBICIIEH CYyJIeOHOW WHCTaHIUMU "OBUIO OBl
HEIUIOXO0, €CJIU ObI B OyAYIIEM CyAbU CMOTJIM O(UIIMAIBHO CChUIAThCS B IPUTOBOPE HA
peiienuss BepxoBHoro Cyna P® wuMeHHO Kak Ha TIPELeJACHT TOJIKOBaHUS
MIPUMEHSIEMON UMH YTOJOBHO-TIPABOBOM HOPMBI, Pa3yMEETCs, MTOCJE CChUIKU Ha caMy
npaBoByto Hopmy' /likypa B.B. O cyneoHom mnpenesenre B Poccuiickoit
®enepaunu Cubupckuii FOpuanaeckuii Bectauk. - 2005. - Ne 2. .

JlokTprHalIbHOE (Hay4HOE) TOJIKOBAHUE MPEJICTABISET COO0M MHTEPIPETALINIO
COJICp’KaHMSl YTOJOBHOTO 3aKOHA CHEIUaIUCTaMU B OOJACTU IOPUCHPYICHIIMH -
HaydHbIMU paboTHukamu. Kak mpaBuio, OHO He sBIseTCS OQUIMATIBHBIM U
COZIEPKUTCS B yUeOHO, HAyUHOU JTUTEPATYpE, a TAKKe B KoMMeHTapusx K YK.

B 3aBucumocTtu oT crnoco6a TONKOBAaHUS Pa3IUYarOT CJIECAYIONME €ro BHJIBI:
rpaMMaTUYECKOe, JIOTUYECKOE, HCTOpPUYECKOe, cucrteMarndeckoe. DaKTUYECKH B
mpoIiecce ySICHEHUs CO/epKaHus (CMbICIIa) YTOJIOBHOTO 3aKOHA OHHM MPUMEHSIOTCS B

CHCTCMC.



['paMMaTHyecKO€ TOJIKOBAHUE OCHOBAaHO Ha YACHEHHMM CMbICIA HOPM
YTOJIOBHOIO 33aKOHA C Y4YE€TOM IMpaBWJ TI'pPaMMaTHUKA M CHHTAKCUCAa - 3HAYEHUU
OTJEJIbHBIX CJIOB, TEPMUHOB, IPHUEMOB MOCTPOEHUS TEKCTa, UCMOJb30BAHUH 3HAKOB
NpenuHaHus U Ap. SIpKUM NpUMEPOM IpaMMaTHYECKOTO TOJIKOBAHUS sIBIsieTcs (ppasa
"Ka3HUTh HEJIb3s MOMWIOBATh', TaK KaK B 3aBUCUMOCTH OT MECTa 3aIlsiTOM B HEW B
KOPHE MEHSIETCA €€ CMBICI. JTOT BHJ TOJKOBAHUS Yallle BCErO MPUMEHSETCS IPU
aHaJli3e TEeKCTa 3aKOHa, OH HCIOJB3YyeTCsl Kak Obl aBTOMATUYECKH Cpa3y MpU €ro
NPOYTEHUH, OJJHAKO MHOTJAa B HEM MMeeTcsi ocolasi MOTpeOHOCTh (HampuMmep, Mpu
HE00XOJMMOCTH YTOUHUTh 3HAYEHUE HOBOT'O TEPMHUHA, B3AUMOCBSI3b MEX]Y CIIOBAMM).
B srom ciywae nnsi ysCHEHUs COJEpX aHUS HOPMBI 3aKOHA MOTYT HPHUBJIEKATHCS
CIEIUATUCTHI B 00JIaCTU JTUHTBUCTUKH.

JlornyeckuM UMEHYETCS TOJKOBaHME, KOTOpPOE€ OCHOBAaHO Ha 3aKOHax
¢dopmanbHOU soruku. Hepenko ©6e€3 HCIOJIB30BaHHSA ATOrO CHOCO0A TOJKOBAaHUS
TEKCTYyaJbHBIN (OYKBaJbHBIN) CMBICT 3aKOHA BBINVISIIUT JOBOJIBHO abcypaHo. Tak,
Hepeako B cTathsiX YK ynorpeGsieTcs BelpaxkeHue "B LeNsIX', XOTS Ha CaMOM JIeie
pedb UJIET O €AMHCTBEHHOM MpecTynHoM 1enu (Hanpumep, ct.127', 281, 309). Jloruka
MO/ICKA3bIBAET, YTO TYT JOMYIIEH OYEBUIHBIM I'PaMMAaTHUYECKHM MPOCYET, U HEIENO
MCKaTh KaKOW-TO O0COOBIA CMBICH B 3TOH (hpase: KpoMe OJHOW, HA3BaHHOW B CTaThe,
Ipyras 11eJib KaK MPU3HaK NPECTYIICHUS! UCKITFOYaEeTCs.

[Tpu cucTemMaTH4eCKOM TOJIKOBaHUU YTOJOBHO-TIPABOBAs HOpMa
comocTaBysieTcs ¢ Apyrumu Hopmamu O6miel wm Ocob6ennoi yactu YK, a Takxke ¢
HOpMaMH JIpyrux otpaciieid mpaBa. OCOOEHHO 3TO Ba)XHO JI YSICHEHUS CMBbICIIA
CTaTell yroJOBHOIO 3aKOHA, UMEIOMIMX OJaHKETHBIE WM OTCHUIOYHBIE JUCIIO3UIIMH.
[lomynHHOE conepKaHUE YrOJIOBHO-TIPA - BOBOM HOPMBI HEPEIKO MOXXHO BBISBUTH
JUIIbL B COIMOCTaBJIEHUM C HOpMmamH Apyrux crared Kopaekca (mpu OTCHUIOYHOM
JUCTIO3UIIMHN ) JTUOO MOJI0KEHUSIMH HOPMATUBHBIX MPABOBBIX aKTOB MHOM OTPACIICBOM
MpUHAAJICKHOCTH (Tipu OnaHkeTHOW mucno3uiiun). Hampumep, cr.171 "He3zakonHoe
MPEANPUHUMATENHCTBO" TIOJHOCTBIO OCHOBaHA Ha TMOJIOKEHUSAX (eaepalbHOro

3dKOHOAATCIILCTBA MW HWHBIX HOPMATHUBHBIX IIPABOBBIX AKTOB, PCTYJIHPYHOIMIUX



MPEANPUHAMATEIBCKYIO JeATeTbHOCTh, W 0€3 WX WCIOJIb30BAaHUS COJEPIKAHNE
YTOJIOBHO-IIPABOBOTO 3aIpeTa MPaBUILHO MOHITH HEBO3MOXKHO.

3adacTtyl0o TpaMMaTHYECKUM, JOTMYECKHMM M CHUCTEMAaTUYeCKHM CIocoObl
TOJKOBAHUS  MPUMEHSIIOTCS B COBOKYNMHOCTH. VIMEHHO Tak  mocTymui
Konctutymonnsiit Cyn PO no geny o npoBepke KOHCTUTYUHOHHOCTH 4.2 ¢T.10 YK
u 4.2 c1.3 denepanbHoro 3akoHa "O BBEJICHUM B ACHCTBHE YTOJIOBHOTO KOJEKCa
Poccuiickoii @eaepannn’ NpUMEHUTENIBHO K YSICHEHUIO CMBICIIA TE€PMUHA "TPEeib
Haka3aHus'", yka3zaB B [loctanoBnenun ot 20 anpens 2006 r. Ne 4-I1, yto B 1anHOM
cllyyae HMEETCS B BHUJY KaK BEpXHUM, TaK M HWKHUW TMpeaesa HaKa3zaHus,
YCTaHOBJICHHbIE B caHKIUU cTtathl OcoOeHHoM yvactu YK, a He oauH (HMOKHUI)
npeaen. B pesyiabTaTe BO3MOXKHOCTH MPUMEHEHHS TpaBuia o0 oOpaTHOU cuiie
YTOJOBHOI'O 3aKOHA HA IPAKTUKE CYIIECTBEHHO PACIIUPHUIIACD.

HcTopuueckumM UMEHYIOT TOJIKOBaHHUE, P KOTOPOM CTaThsl 3aKOHA (YTOJIOBHO-
[IpaBoBasi HOPMA) AaHAJU3HPYETCS B PETPOCHEKTHUBHOM AacHEKTe, T.€. C YYETOM
COIMAJIbHOM OOCTAaHOBKHM €€ MPUHATHUS, ONPEACIIMBIICH HEMOCPEACTBEHHYIO IIEIb,
MOCTAaBJICHHYIO Tepej] HEeW, TMOJIOKEHWM paHee eHCTBOBABIIETO (OTMEHEHHOTO)
3aKOHOJIATEIbCTBA,  MPEIyCMATPUBABUIETO  COOTBETCTBYIOIIEE  HOPMAaTHBHOE
IIOJIOKEHUE.

[To 06beMy TOJKOBaHUE MPUHSTO JEIUTh Ha OYKBaJIbHOE, OTPAaHUYHUTEIIBHOE,
pacumpurensHoe. llepBoe M3 HHMX MpeAcTaBisieT COOOM HCTONKOBAaHUE CMBbICIA
YTOJOBHOTO 3aKOHAa B TOYHOM COOTBETCTBMHM C €ro OYKBOH, HE OTCTymas OT
OOIIIETIPUHATOTO TOHHWMAHUSI HCIOJB30BAaHHBIX B HEM TEPMUHOB U MOHATUU. B
MPUHLINAIE, YYUTHIBAS PENPECCUBHYIO CYIIHOCTh YIOJIOBHOTO TMpaBa, HOPMBI
YTOJIOBHOTO 3aKOHA, KaK MPaBUJIO, TOJHKHBI TOJKOBATHCS MMEHHO OYKBAJILHO.

JBa npyrux npuema (crnoco0a) TOJKOBAHUS MOTYT MPUMEHSTHCA TOT/a, KOraa
3aKOHOJIATEeN b BJIIOKHII B YTOJIOBHO-TIPABOBYIO HOPMY O0Jiee MUPOKUI Ui, HA000pOT,
OoJiee y3KHI CMBICI, Ye€M 3TO BBITEKAET HEMOCPEACTBEHHO M3 TEKCTa YTOJIOBHOTO
3aKOHa. B 2TON CBA3M ciienyeT OTMETUTh, UYTO IMPUEMIIEMOCTh PACIIUPUTEIBLHOIO
(pacupoCTpaHUTENIBHOTO) TOJKOBAHUSI YTOJIOBHOTO 3aKOHA BBI3bIBAET CEPHE3HBIC

COMHEHHMs, TaK Kak HEOOOCHOBAaHHO pACIIUPSET PaMKH YTrOJIOBHO-TIPABOBOM



penpeccun. Ecnu OykBaJlbHOE M OTPAaHMYUTENBHOE TOJIKOBAaHUE YTOJOBHOIO 3aKOHA
HEOOXOUMBI JJII UHTEPIPETALUU YTOJIOBHO-TIPABOBBIX HOPM, TO PACIIMPHUTEIHHOE
TOJIKOBAHUE, UCXO/Is U3 CYTH YIOJIOBHOTO NPaBa, €EMY HE JOJKHO ObITh CBOMCTBEHHO.
Tak, puMCcKHE IOPHCTBI BbIpaOOTaNM MPaBWIO "YrOJOBHBI 3aKOH HE JOJKEH
TOJIKOBATbCA PACIIUPUTEIBHO". B  yrolnoBHOM 3aKOHOJATENbCTBE HEKOTOPBIX
3apyOexHBIX CTpaH 3TO IOJIOKEHHE BO3BEJICHO B PaHI HOPMBI 3aKOHa (Hampumep,
ct.111-4 YK ®pannuu, cr.4 YK Wcnanun). 1 B 3T0M 3aKIII04€H TIIYOOKUN CMBICI:
Ipeaenbl NPUMEHEHHUsT YTrOJIOBHOM penpeccuy He JOJDKHBI PACIIUPATHCS 32 CUET
WHTEPHPETALUHA TIOJOKEHU 3aKOHA CYJIOM, IMPOKYpOPOM, CIIEJOBATEJIEM; JIHIIb
3aKOHOJIaTEIb MOJHOMOYEH MPUJATh 3aKOHY OoJsiee IIMPOKUN, YEM MPEXKIE, CMbICI,
W3MEHUB €ro TeKCcTyalbHO. [I0ATOMY paclIMpUTENBHOE TOJKOBAaHUE YTOJIOBHOIO
3aKOHa MOXET HCIONb30BaThCS TOJIBKO MPH YCIOBHHM, YTO C €ro IMOMOIIBIO HE
pacIIUpsIOTCS, a Cy’KaloTCs MPEelibl yroJIOBHOU penpeccuu (yaydliaeTcs N0J0KEeHUe

Juia, IIpUBJICKACMOI'0 K YFOHOBHOP'I OTBGTCTBGHHOCTH).



3AKJIIOYEHUE

Ha coBpeMeHHOM 3Talie MpecTyITHOCTh B OOIIECTBE SBIISCTCS OJHOM M3 CaMBIX
OCTPBIX COIMAIBHBIX TIpo0JeM i1 rocyaapcTBa. [lOSBWISAIOTCS HOBBIE BHUIBI
IPECTYIUICHUH, (OPMBI M CIIOCOOBI TPECTYITHOH JdEsITeIIbHOCTH. TeM HEe MeHee,
CIIeIyeT OTMETUTh, YTO 3TH KpailiHe HEOJaronpusATHbIC TEHACHIIMU HE TPHUBCIH K
BCEOOIIEMY Y)KECTOUCHHIO KapaTeIbHOW HAIIPABJICHHOCTH 3aKOHA, KaK 3TO y)Ke He pa3
uMenno mecto B Poccuiickoit ucropuu. OHU JHIIL OOYCIOBWIM HEOOXOJIUMOCTD
BBIPAOOTKH COOTBETCTBYIONIUX YPOBHIO Pa3BUTHS TOCYJapCcTBA M 0OIIECTBa HAYIHO
000CHOBaHHBIX KPUTEPHEB M HOBBIX IMOJIXO0JIOB K OIICHKE MPECTYIMHOTO MOBEICHUS,
y4eTy JIMYHOCTH IIPaBOHAPYIIUTEIS U OMNpEJICNICHHS BHAa W MEphl HaKa3aHHS B
MTOJTHOM COOTBETCTBHH C COJAESIHHOM, UTO TIPOCIICKHBACTCS BO BCEX CTATHSIX 3aKOHA.

[TocpenacTBoM 3akoHOMATeNbHOrO 3akperuicHus B YK BormtomieHsl Hanbosee
3HAYMMBIE OO0IIe COIMaIbHbIE UCH CITPaBEIJIMBOCTH, PABCHCTBA U TYMaHU3Ma. 3aKOH
SABJISICTCS (PYHITAMEHTOM TIPABOBOTO TOCYIAPCTBA, 3aITUTHUKOM CBOOOIBI M pABCHCTBA
rpaXJaH, MOpsJiKa W OPraHM30BaHHOCTH B OOINECTBE, TapaHTOM IIPUHIIUAIIA
COIMAJIBHOM CITPaBEUTMBOCTH. B ycrmoBusax (GopMupoBaHHS TPABOBOTO TOCYIapCTBA
3aKOH NpHOOpEeTaeT MCKIOUMTENbHO 3HaueHue. lllupokas mpaBoBas pedopma,
MIPOBOAMMAS B CTpaHe, MPU3BaHa 00eCIIeUNTh BEPXOBEHCTBO 3aKOHA BO BCEX 00JIACTAX
0OIIIECTBEHHOM KU3HU.

[IpuMeHeHHE YroJIOBHOTO 3aKOHa IMPEAIoiaraeT ero HEYKOCHUTEIbHOES
WCITOJTHCHHE B TOYHOM COOTBETCTBHHU C €r0 OYKBOW M CMBICJIOM BCEMHU OpraHaMu
rocyaapcTBa, TOJDKHOCTHBIMHE JIUIIAMA U TPaXKIaHAMHU.

3aKOH JKUBET U JEHCTBYET JIMIIb TOT/a, KOT/1a OH MCIOJIHICTCS, OH 00s13aTelIeH
JUUIS BCEX, €T0 JOJLKHBI COOJIIOATEL BCe 0€3 UCKITIOUEHUS, HE3aBUCUMO OT IOJI0KEHMS,
YMHA U PaHTa; CHJIA ¥ 3QJI0T YCTICIIIHOM JIeITeTbHOCTH OPTaHOB TOCY1apCTBa, BEAYIITUX
00pKOY C MPECTYMHOCTHIO, 3aKITFOYAETCS B CTPOTOM COOJIIOICHUNA KOHCTUTYITMOHHBIX
HOPM, 3aKOHHOCTH, IPABOMOPSAIOK - OCHOBAa HOPMAJIBHOW >XHU3HHM OOIIECTBA, €ro

IpakIaH.
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