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Beenenue

Crenku urparoT OOJIBIITYIO POJIb B XO3SUCTBEHHON XU3HU. DU3NYECKUE JIHIIa
€KEIHEBHO 3aKJIOYAIOT CJHEJIKM, Ha OCHOBE KOTOPBIX HMM MPOJAIOT TOBApHI,
OKa3bIBAIOT YCIIYTH, BBIMOJHSIIOT paboThl. M mpogomkaeTcss 3TO B TEYCHHE BCEH
YKW3HU YEJIOBEKA - OT POKIACHUA JI0 CAMOM CMEPTH.

Takoe >xe OOJBIIOE MECTO 3aHUMAIOT CHAEJIKH B MPEANPUHUMATEIHCKON
JEATEIIBHOCTH HE3aBUCUMO OT TOrO, HWAET JHU pedb O TOProBje, TOPrOBOM
MOCPETHUYECTBE, OAHKOBCKUX M OUPXKEBBIX OIEpalusix, KOTOpble B HHOW, 4YeM
caenku, popme, He MOTYT CYITIECTBOBATb.

CoBepiiiasi cI€IKH, OpraHU3allUd COTJIACOBBIBAIOT CBOIO JEATEIBHOCTH IO
MIPOU3BOJICTBY MPOIYKIIMHU, CHAOKEHUIO IPYT Ipyra HEOOXOIMMBIMU MaTepraIaMu,
ChIpbEM, 000PYI0BAHUIO, IO KAMMUTAIILHOMY CTPOUTENIBCTBY U BHINIOJHEHUIO HAYYHO
- ICCJIEIOBATEIBCKUX, TPOCKTHBIX U KOHCTPYKTOPCKUX padoT. [Tpu momoiu caenok
IOpUJINYECKUE JIMIA OPTraHU3yIOT TNEPEBO3KH MPOAYKIMU pa3HbIMU BUIAMU
TpaHCIOpTAa.

[IupoKo UCTIONB3YIOTCS CACIKHA U B 00JIACTU BHEIIIHEW TOPTOBIIH.

Bonbiioe 3HaueHre UMEIOT OHU U B cepe KyIbTypbl, HAIPUMEP JTOTOBOPHI
MEXIy W3JaTeIbCTBAMU W aBTOpaMH, OOBSBICHHE KOHKYPCOB Ha CO3JaHUE
MIPOU3BEACHUIN HAYKH U UCKYCCTBA.

Takum o0pazom, CIIENKU SBISIOTCS OCHOBHOMW MPaBOBOUM (POpMOIA, B KOTOPOI
OTIOCpeayeTCss OOMEH MEXIy YYaCTHUKaMH TpakIaHCKOro obopota. M B cBsizu ¢
TUM 0c000€ 3HaUYE€HUE MTPUOOPETAIOT T€ TPEOOBAHUS, KOTOPBIE MPEABIBISAET 3aKOH
K JICUCTBUTECIBHOCTH CICIOK.

I'paxxmanckuii konekc Poccuiickorn depepanuyu B TIIaBe, IMOCBIIICHHOW
CACNKaM, Hapsiay C UX IMOHATHEM, BUAaMU U (OPMOM, yIeIseT MeCTO U

MMOCJICACTBUAM IIPU3HAHUA X HGI[GﬁCTBHTCJ'H)HBIMH.



1. IloHsATHE rPAXKAAHCKO-TIPABOBOM CHACIKH.

['paxxnanckoe mpaBo PerynupyeT OTHOMIEHUS SKOHOMUYECKOTO 000poTa,
KOTOpbIE Pa3HOOOpPa3Hbl U MOABEPKEHBI MEPUOANYECKUM H3MeHeHUsM. [1loaTomy
TPOKIAHCKHE TpaBa M OOS3aHHOCTH 4Yallle BCETO BO3HHUKAIOT B peE3yJbTaTe
LEJICHANPABJICHHBIX W TMPAaBOMEPHBIX JEUCTBUI OpraHu3aluii U TpaxiaH,
SBJIIONINXCS yYaCTHUKaAMU SKOHOMHYECKOro obOopota. C TOYKM 3peHus
rpakJIaHCKOTO  3aKOHOJATEIhCTBA  MPEANPUHUMATEIbCKAS  JESITEIBHOCTh -
HE3aBUCUMO OT TOTO, WJET JU Pedyb O COBEPIIECHUU OAHKOBCKHUX WJIM OUPKEBBIX
omepaiuii, TOProBJi€ M T.M., - MOXET OBITh MpEJCTaBICHA KaK COBEpIICHUE
Pa3IMYHOTO POJA CAETIOK.,

Ct. 153 TK P® omnpenenser MOHATHE CHACIKHA Kak JACHCTBUA TpaxkiaaH M
IOpUJIMYECKUX JIMI[, HAMNpaBJCHHbIE Ha YCTAHOBJICHUE, W3MEHEHUE WJIIU
MpeKpalieHe rPakIaHCKUX MPaB U 00SI3aHHOCTEM.

[TosToMy, ceNKy XapaKTEpU3YIOT CIEIYIOIINE IPU3HAKU:

a) clIeTKa €CTh IEUCTBUE, T.€. MPOSBJICHHBIN BOBHE BOJIEBOW aKT AECSITEILHOCTH,
HaIlpaBJICHHBIA HA IOCTUKEHUE ONPEEICHHON LEH.

0) caenka - BOJIEBOM aKT.

Bynyun BOneBBIM akTOM, CHIENKa MPEACTaBIsSET COO0Oil coueTaHue BOJIH U
BOJICU3bsBIICHUS. Bomst aeT oTBeT HA Bompoc "UTo s xouy?", a BOJIEU3bIBICHUE -
"gT10 A 311 TOrO Acnar?".

Takum 006pazoM, BOJIS €CTh JKeJlaHue, HAMEPEHHE JIUIa COBEPIIUTH clienky. Ho
OJIHOW BOJIM HEJOCTATOYHO, HEOOXOJIUMO €€ JOBECTH JO CBEACHUS JPYTUX JIMII.
CnocoObl, KOTOPHIMH BHYTPEHHSISI BOJSI BBbIpaXAaeTCs BOBHE, HAa3bIBAIOTCS

BOJICU3BSIBIICHUEM?.

Cuenku B rpaxkaanckoM ooopore 11.B. Mockanenko //Xo3siicTo u npaso Nell 2011, ¢.23

20¥ireH3uxT B.A. Bons v BoNen3bABIEHME. [OywaHbe, 2013. C. 24.



BoneusbsBienne - BaKHBIA DJIEMEHT CIENKH, C KOTOPBIM, Kak MpaBUIo,
CBSI3BIBAIOTCS IOPUIMYECKHUE TOCIEACTBUA. B 3TOM OoTInuue COenku OT COOBITHS,
T.€. 00CTOSITEIbCTBA, HE 3aBUCSILIETO OT BOJIM JIMIIA.

Cnenkd MOTYT TOPOXKIAaTh WHOTIA TOCICACTBHUS MPU HAIWYAUA HE TOJBKO
BOJICU3BABIICHUs, HO U JCHCTBHS IO Mepeaade uMmylectBa. Hampumep, caenka
JlapeHUs BO3HUKAET U3 BOJICU3BSBICHUS JAPUTEISI U OJapsSeMOro M JICUCTBHUS TIO
nepegade BEy 04apIeMoMy’.,

BayTpeHHss BOJIS MPU COBEPIIICHUH CICJIKH MOXKET BBIPAKAThCS CICAYIOITUMHU
crioco0aMu:

1) mpsimoe BOJIEU3BABICHUE, KOTOPOE COBEPIIACTCS B TMCHEMEHHON MITA YCTHOM
(opme;

2) KOCBEHHOE BOJICH3BSBICHUE, KOTOPOE UMEET MECTO B CIIydasX, KOrjaa OT
JUIla, HAMEPEBAIOIIETOCS COBEPIIUTh CHEIKY, HMCXOIAT TaKuhe JCUCTBUSI, W3
COJIEp)KaHHMS KOTOPBIX BBITEKAeT €ro HaMEpeHHE COBEPINUTh CACNKY. [laHHBIC
JIENCTBUS HA3bIBAIOTCA KOHKJIIOECHTHBIMHU;

3) u3bsIBICHNE BOJIM MOXKET UMETh MECTO TaKXe M ITOCPeACTBOM Mordanus. Ho
JUTSI 9TOTO HEOOXO0IUMO, YTOOBI B 3aKOHE COACPIKATIOCh YKa3aHUE HA TO, UMEET JI
MOJTYaHUE OMPEACICHHOE 3HaUeHue "na" uin "HeT"*;

B) CIEJIKa SIBJISETCS MPAaBOMEPHBIM BOJICBBIM JICHCTBHEM.

[IpaBOMEpHOCTh CHENKM O3HA4YaeT, 4YTO OHa oOJagaeT KadyeCcTBAMH
IOPUIMYECKOTO (pakTa, TOPOXKIAIOMIETO TS MPABOBBIC MOCICACTBUS, HACTYIUICHUS
KOTOPBIX KEJIAIOT JIUIA, BCTYMAIONINE B CAEIKY, U KOTOPBIC OMPECICHBI 3aKOHOM
JUIS TAHHOU CIEJIKU.

ITosToMy cnenka, cCOBEpIIeHHAss B COOTBETCTBHU C TpeOOBAHHMSAMHU 3aKOHA,
JEHCTBUTEIBHA, T.€. IPU3HACTCS PEaTbHO CYIIECCTBYIONTUM IOPUIUICCKAM (DaKTOM,

MOPOJIMBILIUM >KeJIaeMblii CyOBEKTaMU CHIEIKU PaBOBOM pe3yibTar.

30itrensuxt B.A. Ykas.cou., c. 27
4Py6v|HUJTe|‘/'|H C./1. BbiTne n co3HaHme. M., 1997. C. 264.



MIMEHHO TIPAaBOMEPHOCTBIO CHEJIKA OTIMYAeTCd OT IPAaBOHAPYLICHUU
(IeTMKTOB) - BOJIEBBIX JEUCTBUM, MPOTUBOPEUAILIMX 3aKOHY U BIIEKYIIHMX 3a CO00it
TaKHe IPaBOBBIE MIOCIIEACTBUS, KOTOPBIX JIUI0, COBEPILIUBIIEE IPABOHAPYILIEHNE, HE
MMEJIO B BUJY U HACTYIUIEHHS KOTOPBIX OHO HE JKEJIANO0’,

') CACJKY OTJIMYAeT HaIllpPaBJICHHOCTh JIEHCTBUIN HA ONpPEAEIICHHBIA IPABOBOM
PE3YIbTAT, HAMEPEHHE ETO TOCTUYE’.

CoBepmiasi cuenky, JULO HUMEET B BHUAY YIOBIETBOPEHHE OIPEAEICHHOU

HOTPEOHOCTH, T.€. OHO CTAaBUT Mepes cOO0M 1eJIb SKOHOMUYECKOTO XapaKTepa.
Ilens 1 pe3ysnbTaT HE COBMNANAKOT, KOrna B (hOpPME CHEIKUA COBEPINAIOTCS

HEIPAaBOMEPHBIE JIeicTBUSA’

. FOpununueckue uenum HEOOXOAMMO OTIMYATH OT
MOTHBA, 10 KOTOPOMY OHA COBEPILIAETCS.

MoTuB - 3T0 OOy IUTENIbHAS PUYNHA, TAa COIMATIBLHO - YKOHOMUYECKasl WU
WHAas 1EeJb, pai JOCTUKEHUA KOTOPOU JIMIIO BCTYNAET B CACIKY. MOTHUB JIEKUT BHE
MpEAEIOB CAEJIKM M HE OKa3blBa€T HAa HEe HUKAKoro BiMsHUA. FOpuanuecku
0e3pa3IMuHoO, TOCTUIJIO JIM JIUIO B PE3yJbTaTe CACIKA TOTO pe3yJsibTaTa, KOTOPHIi
BBICTYIIHJI TOOYUTEIIBHBIM MOTUBOM CJICIIKH.

Onpenenenue CAENKH, COAEpXkalleecs B JCUCTBYOHIEM [ paxaaHCKOM
KOJIEKCE, OUYE€Hb HAIIOMHHAET OIpEJIENICHUs paHee NeHCTBOBABIIMX aKTOB. Tak, CT.
26 TK PCOCP 1922 r. Ha3piBaja CHEJIKAMH JICWCTBUS, HANpaBJICHHbIE Ha
YCTAaHOBJICHHE, N3MEHEHHE WU TIPEKPAILEHHE TPAKIAHCKUX IPAaBOOTHOILEHUIAS; CT.
14 OcHoB rpaxmanckoro 3akoHonarenscTBa Coroza CCP 1 COIO3HBIX peciyOsnK

1961 r. nononHsIa 3TO ONpPEAEICHUE YKa3aHUEM HACYOBEKTOB: "IEUCTBUS IPaKIaH

¥ opranusaimii”, 4ro Ob10 BocmpousseneHo u B cr. 41 TK PCOCP 1964 r°.

STuxnenko A. Hano neiicToBarh Ha nepcniektuBy.// Poccuiickas octumus Ne5 2010..c. 31.
® KommenTapuii k rpaxanckomy kojekcy P®. Ots. penakrop Camukos O.H. -M.: 2010 r., ¢.81.

7 3akoHomaTtenbHble TpeboBaHuA K coBeplueHmto caenok. K0.M. Eropos //Xo3aicTeo 1 npaso Ne 2010, c.15

8PaceHues B.A. Caenku no COBETCKOMY rpaxgaHckomy npasy. M., 1951. C. 9.

%Bparycs C.H. Coerckoe rpaxkaanckoe npaso. Cyonektsl npasa .-M. :FOpumuueckas nuteparypa 1984r., ¢.38.



JlorndeH BBIBOJI: 3aKOHOAATEIBCTBO BOCIHPUHUMAET OTHOIIEHUWE K CJEIKaM,
CYILIECTBOBABIIIEE B POCCUIICKOM JIOPEBOIIOIIMOHHOM IPABE.

J.N. Meiiep noHuMan moja IOPUAMYECKON CIEIKON "BCAKOE HOPUIAYECKOE
JEUCTBUE, HAMNpPaBICHHOE K M3MEHEHUIO CYIIECTBYIOIIMX IOPUIUYECKUX
oTHoweHu". OH OTMeUal, 4To JJIsl CACIKN CYIIECTBEHHBI JIBA YCIOBHSL:

1) 4To0OBI IOpUINYECKOE NEHCTBHUE MPOU3BEIO U3MEHEHUS B CYIIECTBYIOIIUX
IOpUJIMYECKUX OTHOILICHUSIX: U3BMEHEHNE MOYKET COCTOSITh B YCTAHOBJICHUU KaKOI0O-
100 mpaBa, MpeXke He CYIIECTBOBABIIETO, MIIA B MIEPEXO/IE MpaBa OT OJJHOTO JIUIIA
K IpyTOMY, WM B IPEKPAILCHUH MPABA;

2) d4toOBbl IOpUIUYECKOE JACHCTBHE OBLIO HAMPaBICHO K HW3MEHEHUIO
CYIIECTBYIOIIUX IOPUANYECKUX OTHOIICHUH, MPEANPUHATO C LEIbI0 IMPOU3BECTH
TO W3MEHEHME; a JCHUCTBHE, HE HAIPaBICHHOE K TOMY, HE MOAXOIUT MOJ
ONpEICIICHUE CIIETIKH, HAIPUMEDP CIOJIa HE MTOAXOUT HapYILICHHE MpaBa, XOTs OHO U
COCTaBIISIET IOPUANYECKOE AEHCTBHE U MPOU3BOIUT U3MEHEHUE B CYIIECTBYIOIIUX
IOpUJIMYECKUX OTHONICHUAX: 11eJIb HApYILICHUs MpaBa MHAsl, a IOTOMY U CYIIECTBO
CHEJIKY OTJIMYHO OT IOPUIUYECKOTO IEUCTBUS, COCTABISAIONIETO HApYyLIEHHE ITpaBa’.
BreineneHnue u u3ydeHHE TOHSTUSA ClieJIKa MMEET OTPOMHOE TEOPETHYECKOE U
npaktTuiyeckoe 3HaueHne. OJIWH W3 TMPUHLMIOB Tpa)XJaHCKOro IpaBa -
BO3MOXKHOCTh COBEPIICHHS CYObEKTaMHU JIOOBIX CJENIOK, HE 3alpenieHHBIX
3aKOHOM, JaX€ €CJIM OHU MPSIMO B HEM HE Ha3BaHBI.

CoO0TBETCTBYIOIIEE ITOMY IPUHLIUITY IPABUIIO0, ycTaHOBIEHHOE I1. 1 cT. § 'K
P®, naubosiee akTyaJibHO JIsi JIOTOBOPOB, MPEACTABISIONIMX COOOM IBY- OO
MHOTOCTOpOHHUE chaeyiku. OOpamaeT Ha ceOsi BHUMAHUE, UYTO MPAKTUYECKU BCE
y4€HbI€, paCKpbIBas MPUHITUI CBOOOIBI IOTOBOPA, OTMEYAIOT: OJHO U3 MPOSBICHUN
3TOI CBOOOIBI - BOBMOXKHOCTD 3aKJIF0YaTh HEIIOMMEHOBAHHbBIE B 3aKOHE CIIETIKU. TeM
HE MEHEE U TEOpHUsl U MPAKTUKA KpaliHE HACTOPOKEHHO OTHOCSTCS K 3aKIFOUCHUIO
cyOBbeKTaMu JOrOBOPOB, HE Ha3BaHHBIX B I'paxnanckom kogekcel’. O6buHO HX

cTaparoTcsi "BTUCHYTH" B KaKOW-IMOO W3 CYIIECTBYIOIIMX THUIIOB JOrOBOpOB. B

10 11.B. Mockanenko Yka3.cod., ¢. 24.



KauecTBE MprUMepa MOKHO IPUBECTHU JOTOBOP KYILIH - MPOAAXH C 0053aTeITCTBOM
MOCJEAYIOMIET0 BBIKYINA, MO KOTOPOMY CTOPOHBI OOECIEYMBAIOT HCIOJIHEHUE
o0s13aTeNbCTBA TIepeadeii mpaBa COOCTBEHHOCTH Ha BpeMs. TeM caMbIM CO3/1aeTCs
0COOBIN croco0 oOecreyeHusT HCIOJHEHHS 00s3aTelIbCTB, TEM HE MEHee U
TEOPETUKH U MPAKTUKUA HEPEJKO PacCMaTPUBAIOT TAKyIO CACIKY KaK MPUTBOPHYIO,
MIPUKPBIBAIONIYIO IOTOBOP 3aJI0Ta.

opraHa (opraHa MECTHOTO CaMOYIIPABJICHUS) SBISETCA aAMUHUCTPATUBHBIM
aKTom?

2. Cogepxanme CHeJKH.

OO6miepacpoCcTpaHEHHOE B JIMTEPATYpPE MHEHHE O TOM, UTO IPaBOBasl 1EJib B
TpeOOBaHUSIX K JCHCTBUTEIHLHOCTH CACIOK HE UMEET CAMOCTOSTEILHOIO 3HAYCHUS,
HE OMPaBbIBACTCS MPAKTUYECKUMU cooOpaxkeHusamu. [lokazaTesneH B 3TOM CMbICIIE
IpUMep U3 CyJIeOHOM MTPAKTUKH.

Tak, K. obparunace B cya ¢ uckom k Il. o mpusHaHum JOroBOpa JapeHHS
KBapTUPhl HEACHCTBUTENILHBIM. B HCKOBOM 3asiBJICHMM OHa YKa3blBajia, 4TO
OTBETYHIIAa OOeIIaa 3a Hel yXaKMBaTh, IIOMOTaTh IO XO3SMCTBY U MaTepUAaJIbHO,
HO BIIOCIIEJCTBUM OO€IIaHWK HEe BbINOJHWIA. B cyneOHOM 3acenaHuu
MPE/ICTAaBUTENIbL UCTHUIIBI yTBepKaaia, uto K. cuurtana, 4To 3aKJIHOYaeT JOrOBOP
MOKU3HEHHOTO COJIEp)KaHUs, a HE JIOTOBOP JapeHMsi, T.€., 3aKjtoyas JO0TroBOD,
MCTUIA UMEJIa B BUAY JOTOBOP MOXKU3HEHHOTO COJIepKaHusl. PailoHHBIN Cy]l B HCKE
K. oTtkazan, HO cyaeOHas KOuIerusi 00JIaCTHOTO CyJia PEIICHHE T10 JIeJTy OTMEHHMIIA
Ha TOM OCHOBAHUH, YTO CyJ TMEPBOM HMHCTAHIMW HE YTOYHUI OOCTOATENIHCTBA,
UMEIOIIME 3HAUYCHWE IS MPABUIBHOTO pa3pelieHusl Jiejla, He ONpeaesIil
MPABOOTHOIIEHUS CTOPOH M 3aKOH, KOTOPBIM CJIEAYEeT PYKOBOJCTBOBATHCS.
PaiioHHBIN CyJ] HE BBISICHWI, OBbUI JIU 3aKIOYEH MEXK]Yy CTOPOHAMH JIOTOBOP
MOKU3HCHHOTO COJICPKAHUS C IKJIUBCHHUEM, KOTOPBIM OMMOOYHO Ha3Bajau

JOTrOBOPOM JapeHus 1,

11 ApxuB HoBocubupckoro obnacrHoro cyna. emo N 2-623/12. broiuerens BC P® 2012r.



B momo6HbIX Ka3zycax mpaBoBas LENb CIYXUT KPUTEPUEM ISl OTHECEHHS
3aKJIIOYEHHBIX JIOTOBOPOB K JIOTOBOpaM  IOKHW3HEHHOIO  COAEpP)KaHUA C
WKJIUBEHUEM. ABTOHOMHOCTH ITPaBOBOM 11€JIM MPU PELICHUH BOIIPOca 00 OTHECEHUHU
aKTa MOBEJACHMS K TOMY MJIM UHOMY BHJY CIIE€JIOK TOBOPHUT O €€ CAMOCTOSATEIbHOM
pOJH B CHAEIKAX..

[IpaBoBass 1enb CHENKH [JOJDKHA OBITh IOPUAMYECKH COCTOSITEIBHOM U
dakTrgecku ocyriecTBUMOK. [1oa IopuarMIecKoi COCTOSTEIHPHOCTHIO TTOHMMAETCS
COOTBETCTBHE MPABOBOM 1eTU TPEOOBAHUAM TPaKIaHCKOTO 3aKOHOJATEIhCTBA,
KOTOPOE B HJI€AIE JOJDKHO B PABHOM MEpE YUYHUTHIBATh MHTEPECHI BCEX YUACTHUKOB
IpaKJaHCKOro 000poTa.

B crmenkax mox omiaraTenbHbIM CPOKOM WM YCJIOBHEM HAJIMYUE MpEAMETA
CIEJIKM HE HCKIII0YAeTCs HA MOMEHT BO3HHMKHOBEHUS IpaB M o0s3aHHOCTEl. [lo
3TUM K€ NPUYMHAM HE JIMIIATCS CTaTyca CIAEIOK KYIUIM-IPOAAXH COIJIAIICHUS,
IPEAMETOM KOTOPBIX BBICTYNAIOT BEIIM, CO3/JAHHBIC IIOCJIE 3aKJIFOYECHUS 3THX
caenok. Hampumep, AOToBOp KyIUIM-TIPOJAXKHU SKUIJIOTO JIOMa, KOTOPBIM Oyner
noctpoeH B Oynymem. Ilocneanee oOCTOATENBCTBO TOMKHO OBITH OTPAXKEHO Kak
YCIIOBHE JIOTOBOpa, T.€. CIEAYET OrOBOPUTH (HAKTUUYECKYIO OCYIIECTBUMOCTD
IIPABOBOM LIEJIN CHIECJIKH.

B 3akoHOaTEIHCTBE TPEOOBAHMS K TIPABOBOM I1€JIM 3aKpeIieHbI B ¢T. 168 - 170
['K P®. Onum coxmepxar HOPMBI O HEICHWCTBUTEIBHOCTU CHEJIOK, HE
COOTBETCTBYIOIUX 3aKOHY WJIM MHBIM IPAaBOBBIM AKTaM; COBEPILICHHBIX C LIEJIBIO,
3aBEJIOMO TMPOTHUBHOM OCHOBaM IMpPaBONOPAJKA W HPABCTBEHHOCTH; MHUMBIX M
IPUTBOPHBIX. J[eMCTBUS, COBEPIICHHbIE C YKa3aHHBIMU LEJSMH, NPUBOAIT K
HUYTOKHOCTH CJIEJIOK

BropsiM 00s3aTeNbHBIM K COOJIOICHUIO TPEOOBAaHUEM K aKTy MOBEICHUS IS
NPU3HAHMS €TO CICJIKOU SBISIETCS TPEOOBAHUE K COJIEPIKAHUIO JCHCTBUSL.

IOpuanueckue TpeOoBaHUS K COIAEP)KAHUIO CHEJIOK O3HAYaloT TpeOOBaHUS
3aKOHHOCTU COJIEpKaHUs, T.€. COOTBETCTBUS COJEPKAHUS CIEJOK TpeOOBaHUSM
3akoHa. [Ipu 3aKIIIOYEHUH CIENKH BO BCSIKOM CIy4ae JTOJIKHBI OBITh COTJIACOBAHbI

YCIIOBUA, HCO6XO)II/IMBI€ AJs1 COBCPIICHUA CACIIKHW KOHKPETHOI'O BHAd, U YCIIOBUA,
9



KOTOPbIE CYOBEKTHI CIIETKUA MOCYUTAIIN HEOOXOIUMBIMU JIJISI COBEPIICHUS CEITKH.
B nro06om cnydae BBIOpaHHBIE CYIIECTBEHHBIE YCJIOBHS CHIEITKA HE JIOJDKHBI
MPOTUBOPEUYHUTH 3aKoHy. DakThueckue TpeOOBaHUSA K COJAEPKAHUIO CHIETOK
O3HAYalOT UX HAIMYKUE U BO3MOKHOCTh PeaIN3allii CYObEKTaMU CJIEJIOK HA MOMEHT
JBIKEHUS mpaBooTHouleHud. Eciou dakTtudeckue TpeOOBaHUS K COJECPKAHUIO HE
COOJIIOJIEHBI, TO HE TMPEJCTABISETCS BO3MOXKHBIM TOBOPUTH O (HaKTUUECKOU
OCYILECTBUMOCTH Lienu caenku. Kak ciencrsue - cienka He COCTOUTCHL.

[IpeameTrom MoOryT OBITH BCE€ T€ SBJICHUS, KOTOpbIE HAMpaBIIEHbl Ha
yIIOBJIETBOPEHUE MOTPEOHOCTENH YYaCTHUKOB TrpaxkgaHckoro obopoTta. [Ipeamer
CHACIKUA JOJDKEH OBITh 3aKOHHBIM, T.€. HE MPOTUBOPEUAIUM JEHUCTBYIOIIEMY
3aKOHOJATENLCTBY HA MOMEHT 3aKIIOueHUs ciaelku'?, EcoM HemocpeacTBEHHO
HOPMOI TMpaBa HE YCTAHOBJICHbI TPEOOBaHUS K MPEAMETY CHACJIKH, TO MPEAMET
JIOJDKEH BKJIOYaTh B ceOst TO Onaro, KOTOPOE€ HE MPOTUBOPEYHUT MPUHIUTIAM
IPaKJAHCKOTO IMpaBa U MHCTUTYTA CAENOK. Tak, y4aCTKM HEAp HE MOTYT OBITh
MPOJIaHbl, MOJIAPEHBI, 3aJI05KEHBI WJIM OTUYXEHbI B HHOU Qopme. HezaBepiienHoe
CTPOUTEIBCTBO KaK 0OBEKT MOKET OBITh TOJIBKO MPOJIAHO, T.K. B MHBIX CIIy4asiX €ro
perucrpanus He JOIyCKaeTCsl.

[IpeameT cnenku DOJKEH OBITH OMPENEICHHBIM KO BPEMEHU HMCIOJIHECHHUS.
OtuM gocturaercs GpakTHueckass BO3MOKHOCTh €ro peain3anuu. Tak, B cuiy 4. 1
cT. 554 T'K P® B poroBope mpofaku HEIBUKUMOCTH JIOJDKHBI OBITh YKa3aHbI
JIaHHBIE, TIO3BOJISIOLINE OIPEICIICHHO YCTAaHOBUTH HEIABHXKUMOE HMYLIECTBO,
MOJJIEKAILIEE TIepelade IOKYIaTeNl0 MO JIOrOBOpPY, B TOM YMCIE [aHHBIE II0
PacoJIOKEHUIO HEABUKUMOCTH Ha COOTBETCTBYIOLIEM 3€MEJIbHOM y4acTKe 100 B
COCTaBe APYroro HEABMKUMOI0 UMYLIECTBA.

[IpoOneMbl onpeieIeHHOCTH MTPeAMETa JOTOBOPA B YACTH ONPEICTCHUs IIPaB
Ha 3€MEJIbHBIN YYaCTOK, 3aHITHI HEABUKUMOCTBIO, BOZHUKAIOT MPU MPOJIAKE ITOU
HEJIBUKUMOCTH HECKOJBLKHM coOcTBeHHUKaM. B I'paxknanckom kogekce PO Hopma,

peryaupyoias JaHHYI0 CUTYyallIo, OTCYTCTBYET.

1210.11.Eropos Yka3. Cou. c. 41
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B cootBerctBHH co cT. 561 'K P® B 0oroBope Kymiu-rnpoaxu npeanpusTus
JOJKHBI OBITh TOYHO YKa3aHbl COCTaB U CTOMMOCTh MPOJIaBAEMOT0 MPEANpUATHS,
KOTOpPBIE OIIPENETSAIOTCS Ha OCHOBE €r0 MOJIHON MHBEHTapu3auuu. CTOpOHBI €1lie /10
MOJITMCAHUS JOTOBOPA MPOAAKU MPEANPUATHS JODKHBI COCTABUTh U PaCCMOTPETh
aKT WHBEHTapu3aluM, Oyxraiarepckuil OanaHC, 3aKIIOYEHUE HE3aBUCHMOTO
ayuTopa O COCTaB€ M CTOMMOCTH NPEINpPUATHA, NEPEUEHb BCEX 00s3aTENbCTB,
BKJIIOYAEMBIX B COCTaB MPEANPUATHSA, C YKa3aHHEM KpEAUTOPOB, XapakTepa,
pasMepa U CpOKOB MX TpeOOBaHH >,

CyImiecTBEHHBIMU YCIIOBUSIMH IS CZIEJIOK MOTYT OBITH II€HA, CPOK, CIIOCO0
oOecrieuyeHnsl WCIIOJIHEHUS CTOPOHAMH HX OOS3aTENIbCTB, YCIOBUSI O BHECCHHUH
BKJIaJIOB B JIOTOBOpPE IPOCTOrO0 TOBApHILECTBA, MECTO NPEJCTABICHUS IMpeaMeTa
CIETKU WJIM MECTO €r0 HaXOXKJIEHUS, BPeMs COBEPILIEHUS CACIKH W T.A. Tak, s
JOTOBOPOB  apeHAbl  3laHUi  (COOPYXKEHHi),  CTPOMTEIBHOTO  MOJpsAad
CYLIECTBEHHBIM YCIIOBUEM SBJISIETCS 1I€HA; JUIsl IOTOBOpA IOCTAaBKH - CPOK; AJIs
TOCY/IapCTBEHHOTO KOHTPAaKTa Ha BBIMOJHEHHUE pabOT I TOCYIapCTBEHHBIX HYXKT
- croco0 obecrieueHus] MCIONHEHUs CTOPOHaMU HX 00s3aTenbcTB. OTCYyTCTBHE
CCBUIKM Ha TAaTeHT MO0 aBTOPCKOE CBHUAETEIBCTBO, MOATBEPIKAAIOIIECE IMPABO
UHTEJJICKTYyaJbHOM COOCTBEHHOCTH Ha TEXHOJIOTMIO M3TOTOBJICHUS KpacHuTels,
MOCITY>KUJI0 OCHOBAaHUEM JUIsl BBIBOJA O HECOTJACOBAHMU YCJIOBHS O BKJIaae U
OpU3HAHMWS ~ JIOTOBOpAa  NPOCTOTO  TOBApHUIECTBA  HE3AKIIOYCHHBIM. B
OJTHOCTOPOHHHUX CJENKaX CYUIECTBEHHOE 3HAaYCHHE HMMEET JaTa UX COBEPILICHUS.
Hamnpumep, B cuny a63. 2 1. 1 c1. 186 I'K P® noBepeHHOCTB, B KOTOPOH HE yKa3aHa
JaTa ee COBepIIeHUus, HWYTOXHa. Jlara, yka3aHHas B JOBEPEHHOCTH, IOJDKHA
COOTBETCTBOBATh KaJEHAAPHOMY BpEMEHU ee coBepiieHus. /[lns morosopa
CTpaxOBaHHUs CYIIECTBEHHBI CTPaXxOBOM HMHTEPEC, CTPaxOBOM PHUCK, CTpaxoBas
CyMMa M CPOK JJOTOBOpA; JIJIsl TOTOBOPA IOBEPUTEIHHOTO YIPABICHUS UMYILIECTBOM
- COCTaB HMYUIECTBa, IIEpeJaBaeéMoOro B JIOBEPUTEIbHOE  YIIpaBJICHUE,

HAaMMCHOBAHHC IOPUIUYCCKOIO JIMa UM UM I'paXAaHWHA, B MHTCPECAX KOTOPLIX

13 Tam xe c. 15.
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OCYILIECTBIISIETCSl YIPABJICHUE HMYIIECTBOM, pa3Mep U (opma BO3HArpakICHUS
YIPaBISIOIEMY, €CIIA 3Ta BBIILJIATA MPEyCMOTPEHA JOTOBOPOM, U TIP.

3aKOHHOCTb CO/IEPKAHUS KaK IOPUINYECKOE TPEOOBaHHE K COIEPKAHUIO - ATO,
BO BCSIKOM CiIydae, HEIPOTHUBOPEUHE MOJUIEkKAIUX COINIACOBAHUIO CYILIECTBEHHBIX
YCIOBUH CAENKU TpeOOBaHMSIM 3aKkoHAa. [ paHUIBI 3aKOHHOCTH COJCpPKAHUSA
OIPEENAIOTCS HEPOTUBOPEUHNEM CYIIECTBEHHBIX YCIOBHM TPeOOBAaHUSAM 3aKOHA.
[Ipu HapylieHHH NPEANMCAHHBIX HOPMATHUBHBIX TPeOOBaHMI K CYIIECTBEHHBIM
YCIIOBUSAM CEJIOK 3aKOHOJIATElb I€3aBYUPYET aKT MOBEACHHS KaK CIEIIKY.

CyObekT caenku 1oibkeH ObITh mepcoHupuuupoBan. Ha mpaktuke 3To
TpeOOBaHNE HEPEKO HAPYIIAETCS: HETOUHO UMEHYETCS yYaCTHUK C/IETIKH, HEBEPHO
YKa3bIBA€TCSl MECTO €ro HaxOKJIeHus U T.1. [IpuyemM HeTouHOe HaMMEHOBAaHHE
y4acTHUKA CIICJKM HE O3HA4YaeT yMBICNA, KaK, HapuMep, B CiIydae MpPU3HAHUS
HEJACUCTBUTEIbHBIM  JIOTOBOpPA  KYIUIM-TIPOJAXH JIMIIOM, HE  SBJISIOIIUMCS
COOCTBEHHUKOM KBAapTHUpPHI, 0€3 corjacusi HaJJiexallero COOCTBEHHHUKa, KOTOPBI
HE M3BABIISI KEJIAHUSA OTUYXKAAaTh KBAPTUPY, HO TEM HE MEHEe ObUT HE3aKOHHO U3

HCC BBIIIMCAH .

Ecnu nonyiieHHast ommoOKa MoBJeKIa IPUYMHEHHE yIlepOa TPETbUM JIMLAM,
TO HEOJaronpusATHbIE HMMYIIECTBEHHbIE MOCJEICTBUSA, CBA3aHHbIE C HETOYHOU
NepcOHU(PUKALUE YYaCTHUKA CHEIKHM, B COOTBETCTBUM C NPUHIUIAMU

IrpaxKaaHCKOro 1mpaBa JOJIZKHBI BO3JIAIaTbCA HAa 3TOT'O0 Y4aCTHHKA.

B psane caywyaeB TpeOOBaHMS K ONPEIEICHHOCTH CYOBEKTa CHEIKU
YCTaHaBJIMBAIOTCS 3aKOHOAATENLCTBOM. B cuny m. 2 ct. 1041 'K P® croponamu
JIOTOBOpAa  MPOCTOrO  TOBApHILECTBA, 3aKIOYAEMOT0 Ui  OCYIIECTBIEHUS
MPEANPUHUMATEIIBCKON ESTEILHOCTH, MOTYT OBITh TOJBKO WHIWBHUAYaJIbHbBIC

NpEANPUHUMATENN U (UITM) KOMMEPUYECKHE OPTaHU3alIHH.

B cBs3u ¢ HapymeHwem 3TOoro TpeOOBaHUS 3aKOHA apOUTPaKHBIA CY
MpU3HAT  HUYTOXKHBIM  JIOTOBOP O COBMECTHOM  JEATEIBHOCTH  MEXKIY
HoBocuobupckoit aBromoominbpHOM 1konoi POCTO u obmectBom "Bogoneit-H" 06

9KCILTyaTallun aBT03anpaBquoﬁ CTaHOMM  HAa B33HMOBBIFOI[HOI>1 OCHOBC.
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OcHOBaHMEM TIOCIY)XHJIO TO, 4TO aBToMoOwWmbHas mkoida POCTO sBnsercs
HEKOMMepYecKoi opranusanueii’®, ITo xpyromy meny apOMTpaKHBIN CyJ IIPU3HAI
HUYTOXKHOM CHIEJIKY O TMEpEyCTYIIKE MOJKHUKA KooleparnBa 'OBpuKa', MO
Kotopomy oOmectBo ToproBeiii gom "OHukTaBa" CTAaHOBWIIOCH KPEAUTOPOM
koorepatuBa. OCHOBaHUEM SIBWJIOCH TO, YTO B COOTBETCTBUU cO cT. 8§19 'K PO
KPEIUTOPOM MO 00s3aTEIbCTBY, BO3HUKIIEMY M3 KPEIUTHOTO JIOTOBOPA, MOKET
BBICTYIIaTh TOJIbKO OAaHK WM WHAas KPEIWTHAs opraHu3aius, a TOproBblil oM
"OnukTaBa' TaKOBOM OpraHu3aluen He SBIISIETCS.

[IpuMEHUTENBHO K IOPUJIUYECKUM JIMIIAM 3TH TPeOOBaHUS H3HAYAILHO
O3HAYalT MPU3HAHHE 3a OpraHU3alMel cTaryca IOpUIMYECKOro iuna. Tak,
OTCYTCTBHUE (haKTa pEerucTpaivy 00IIecTBa ¢ OTPAHUYCHHOM OTBETCTBEHHOCTHIO B
KaueCTBE IOPUAMYECKOrO Jiulla OOOCHOBAHHO  TOBJEKJIO  HHYTOXHOCTH

3aKJIIOYCHHOI'O 3THUM 06H1€CTBOM A0roBOpa KYILIU-IIPOAAKHU aKHHﬁ.

[losToMy B psAzxe ciydacB OCHOBaHUEM HENECUCTBUTEIBHOCTH MOTYT
BBICTYIIaTh OJHOBPEMEHHO U (paKT MPOTUBOPEUUS LEISIM JEATEIBHOCTH, U (akKT
OTCYTCTBUS JIMLIEH3UU HA JTY JAESATEIbHOCTb.

XapakTepHO TO, YTO MPOTHUBOPEUYHE LEISAM AEATEIBHOCTH FOPUIANYECKOTO
JULA KaKk OCHOBAaHWE HEIECHCTBUTEIBLHOCTU CHEIKM HE JOJDKHO TPaKTOBATBHCSA
Ype3MEpPHO Y3KO, OTPaHUYMBATHCS OCHOBHBIMU (DYHKLMSIMH HOPUAMYECKOTO JIMLA.
IlonTBEepKAEHUEM TOMY SBISETCS HOPMa, IIO3BOJIAIOLIAS HEKOMMEPYECKUM
OpraHM3alysM  3aHUMATBCSA  NPEANPUHUMATEINBCKOW  JAEATEIBHOCTBIO IS

JOCTHIKCHU ueﬂeﬁ, paan KOTOPbIX OHU CO3AAaHBI.

[IpaBOoCyOBEKTHOCTh YCTAHABIMBAETCS 3aKOHOM W HE 3aBUCUT OT CaMOro
IOpUaMYecKoro nuua. HampoTuB, caenKOCHOCOOHOCTh KaK — BO3MOYKHOCTh

CaMOCTOATCIIBHOIO  COBCPIICHHUA  CACIIOK, IIPCHOIIPCACICHHAA IIPHU3HAHUCM

14Apxue ApBuTtpaxkHoro cyga Hosocubupckoii obnactu. Jeno N A45-12952/12-KI 7/609. BionneteHb BC P Neg,

2012r.
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IOPUIUIECKOTO JUIA CyOBEKTOM MpaBa M COMHUAITBHO-IKOHOMUYECKON TOTOBHOCTBIO
COBEPIICHUSI KOHKPETHOM CHIEJIKH, MPEINOIaracT yCMOTPEHUE FOPUIMUECKOTO JIUIA
Ha 3aKJIIOYCHUE B IPUHIUIIE JFOOBIX CIET0K >,

[Ipenensl 3agaHbl JUIIL SIBHBIM MPOTUBOPEYHMEM COBEPIIAEMON CHCIKU
XapakTepy JACATEIIBHOCTA IOPUAMYECKOrO0 Jula. MexXay TeM XapaKTepy
JEATEIIbBHOCTH IOPUIMYECKOTO JMIla OyayT OTBeYaTh HE TOJBKO CJIEJKH,
HETMOCPEJCTBEHHO COOTBETCTBYIOIIHME LENSAM JEATEIbHOCTU IOPUIUYECKOTO JUIa,
HO U CJCJIKH, B TOW WJIM MHOM CTENEHU COJICUCTBYIOLIHME ITUM ILENSIM (CISIKH B
MHTEpECaxX YJICHOB KOJUIEKTHBA IOPUAMYECKOrO JIMIAa, HE MNPOTUBOpPEUAIUE
TpeOOBaHMUSM (UHAHCOBOIO M HAJOTOBOIO 3aKOHOJATEIbCTBA; CIOHCOPCKas
MOMOIIb; CAEJIKU NPEANPUHUMATEIBCKOTO XapaKTepa Uil peain3alii YCTaBHBIX
1eael HEKOMMEPUYECKOM opraHu3anuy U mp.). Tem cambiM CIEIKOCTIOCOOHOCTH
CBUJIETEJIbCTBYET O TOM, YTO KOHKPETHBIE NPaBOMOYMS IOPUJINYECKUX JIUI[ B
rpaKJaHCKOM 000pOTe IIUPE MPEAMETA UX YCTABHOM €SI TEIbHOCTH.

[TonTBepKaeHUEM CTPEMJICHUSI 3aKOHOJATENSl K PACHIMPEHUIO TTPaBOMOYHI
opuandeckoro jguma ciayxut cr. 174 'K P®. CornacHo el HeeUCTBUTEILHOCTD
CHCJKH, COBEPIICHHOM OpraHoM IOPUJMYECKOrO JIMIAa C MPEBBIILICHHUEM
MOJTHOMOYHI, MOKET HACTYUTh JIUILb B TOM CITy4ae, €CJIU Apyras CTOPOHA B CHAEIKE
3HaJla WM 3aBEJOMO JIOJDKHA OblIa 3HATh O TaKUX OTPAHUYEHUSX MOJTHOMOYHUI.
Ecnu npyras ctopoHa B c/ie/IKe HE 3Hajla WK 3aBEJIOMO HE JI0JbKHA Oblila 3HATh 00
MMEBIIIMX MECTO OTPAHUYEHUSX Ha COBEPIIECHUE CHCNIKH, TO CHEJKAa, XOTS Obl U
COBEpIIICHHAs C HapyIIEHHWEM IMpaBW O MPaBOCIOCOOHOCTH, OyAET CUHUTAThCS
JICMCTBUTEIIBLHOM.

N3noxeHHoe 03HavaeT, YTo 3aKOHOAATENb MOCTYIUPYET Ne(HEKTHOCTh CEIKH
B CBSI3M C HapyluieHHUeM TpeOoBaHMUs O CHEIUAIbHON MNPaBOCYObEKTHOCTH
IOPUUYECKOTO JIMIA JIUIIhL B TOM cCliydae, KOorja 3TO OOYCJIOBIEHO MPUPOIOi

IOPpUINYCCKOIO JIMIAa KaK IIPaBOBOIO ABJICHUAI.

BIIarkos J.B. Kommepueckue opranmsanum: mpobiieMsl mprodpereHns neectiocobHoctu // Poccuiickuit
ropuauaeckuii xypaain 2011. N 1. C. 84 - 89.
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BwmecTe ¢ Tem mpakTHke y4acTHsl 3THX CYOBEKTOB B TPaXITAHCKOM 00OpOTE
M3BECTHBI CIy4au, KOT/Ia U3-3a HECOTJIACOBAHHOCTH JCUCTBUM JTOTKHOCTHBIX JIUIL
1o nepeaadye MOJHOMOYHMM CTAaBUTCS TMOJ COMHEHHUE TOJIMUCAHHBIN JT0JKHOCTHBIM
JUIOM J0roBop. Tak, M3p ropojia CBOMM IOCTaHOBJIICHHEM JAEJIETUPOBA YaCTh
MOJIHOMOYMM TIO 3aKIIOYEHUIO JIOTOBOPOB CBOEMY MepBoMy 3amectutento. [lpu
NPOJJICHUU CPOKa apeHibl 3eMJIM IO JIOTOBOPY C KOMMEpPYECKOM CTPYKTYpOi
MEPBBI 3aMECTUTENTh Mdpa OIMMOOYHO BBIMIEN 3a PAMKH IEPEJAHHBIX EMY
TIOJJHOMOYHI ¥ TIPOJIOHTUPOBA 10roBop*®. B Takoi cUTyalyu clieayeT IPUMEHATh
cT. 174 'K P®. Borpoc 0 1e)eKTHOCTH JOTOBOpPa MOKET OBITh TOCTABJICH JIUIIb B
ciydae, eciid Oy/IeT 10Ka3aHo, YTO KOMMEpYECKas CTPYKTypa 3Haja UM 3aBEIOMO

JOJIXKHA OblIa 3HATH 00 00BEME ITOJTHOMOYHH IICPBOI'0 3aMCCTUTCIIA MIApa.

TpebGoBanusg K MpaBOCyOBEKTHOCTU (DUMUECKUX JIUIl MPEAONPEACIICHbl HX
WHTEJUICEKTYallbHOM M BOJICBOM 3pENOCThIO0. ITO OO0YCIOBUIIO CHEHUPUKY
NPEABSABIAEMBIX K (PU3MYECKUM JIUIAM PEKUMHBIX TPEOOBaHUM, 3aKPETVICHHBIX B
['K P®. Tlo obmemy mnpaBuily CHEIKOCTIOCOOHBIM TMPUZHAETCS TMOTHOCTHIO
JIeEeCIOCOOHBIN CyOBEKT rpaxaaHckoro mpasa. Oanako B cuny 1. 1 ct. 177 'K PO
MOXET ObITh MPU3HAHA HEJIEUCTBUTEIBHOM C/EJIKA, COBEPIICHHAS TPaXIaHUHOM,
XOTSI M JCECIOCOOHBIM, HO HAaXOJMBIIMMCS B MOMEHT €€ COBEpIICHHS B TaKOM
COCTOSIHUH, KOTJIa OH HE OBII CITOCOOCH MOHMMATh 3HAYCHHE CBOMX JICHCTBUN MIIH

PYKOBOJUTH UMHU.

Taxk, cyn 000CHOBaHHO yJIOBJIETBOPHII UCKOBbIE TpeboBaHus JI. 0 mpu3HaHuU
HEJICHCTBUTEIbHBIMU JIOBEPEHHOCTH, BblAaHHON C. Ha MNpOAaXy KBApTUPHI U
MIOKYIIKY JJOMa B CEJIbCKOM MECTHOCTH, M 3aKII0YEHHBIX C. TOTOBOPOB IPOJAXKU
KBapTUPBI U NOKYNKH JoMa. OCHOBAaHHMEM IOCIYKHJIO TO, YTO MPHU PACCMOTPEHUN

Jena, B TOM 4YHCJIE W MO pe3yibTaTaM TMPOBEICHUS CYACOHO-MEIUIIMHCKOM

16ApxuB npokypaTypbl . HoBocnbupcka. 2010. fleno N 13. Bronneternb BC PO Ne8, 2011 r.
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9KCIICPTU3LI, OBLIO YCTAHOBJICHO, 4YTO JI. B MOMEHT COBCPIOCHUSA CACIKU B CUITY

CBOET0 COCTOSHUS HE MOHUMAJIA 3HAYEHUS CBOUX JIEUCTBUM .

dopmoli ClIeJIOK Ha3bIBACTCSl CHOCO0, C TMOMOIIBI0 KOTOPOTO (PUKCHpyeTCs
BOJICU3bSBIICHUE, HAIIPABICHHOE HA coBepiieHue caeaku.C TOUKu 3peHus (HopMbl
pa3IMYalOT CHAEJIKH YCTHBIE W MUCHBMEHHBIE, 4 U3 YUCJIA MHCbMEHHBIX CIIEJIOK -
COBEPILIEHHBIE B IPOCTOM WJIK B HOTapHAJIBHOM (hopMe.

Wrak, caenka MoKeT ObITh COBEpIIEHA YCTHO IYTEM CIIOBECHOI'O BBIPAKECHHUSI
Bosid. Ilpu Takom BBIpaKEHUHM BOJM YYaCTHUK CHCIKH Ha clioBaxX (OpMyIHpyeT
TOTOBHOCTBH COBEPLIUTH CAEIKY U YCIOBHS €€ COBEPILIECHHUS.

B 3akoHe mpeaycMOTpeHBI JBa WCKIIOYEHMS W3 IpaBuja O JONYCTHUMOCTH
YCTHOM (OPMBI CHIETIOK, WCIONHSIEMBIX MPU HMX COBEPIICHUU: CTOPOHBI MOTYT
JIOTOBOPUTBCSI O TNHCbMEHHOM O(OPMIEHUM TaKUX CHAENOK; YCTHas ¢opMma
HEJOMyCTUMA JJISl CIETIOK, XOTs Obl U UCHOJHSAEMBIX NP CAMOM HMX COBEpPIICHUH,
€ClIM JUIsl TaKuX CJAEJIOK YCTaHOBJIEHA HOTapuaibHas @opMa WIA €ClH
HECOOII0IEHHE TPOCTON MUCEMEHHON (DOPMBI BJIEUET €€ HEJACHCTBUTEIbHOCTD;

- CHEJKa COBEPINACTCA BO HCIIOJIHEHUWE NUCBMEHHOTO JOTOBOpPa M HMEET
COTJIALlIEHUE CTOPOH 00 YCTHOM (hopMe UCTIOTHEHUS.

OcTasnbHble CAENKHU COBEpIlaloTcs B nuchkMeHHou popme. [Tucemennas gpopma
OBIBAET MPOCTOM U HOTAPUATBHOM.

IluceMeHHass clenka COBEpIIAETCS IYTEM  COCTaBJIEHUA JOKYMEHTa,
ONPENEIAONIETO COACPKAHUE CHEIIKU M MOANMCAHHOTO HEMOCPEACTBEHHO JHULOM,
OT UMEHU KOTOPOTO OHA COBEPUIEHA, WM TEM, KTO IEUCTBYET IO €r0 MOJTHOMOYHIO.

HotapuanbHas ¢hopma oTIMYaeTcsi OT MPOCTON MUChbMEHHOW (HOPMBI TEM, YTO
Ha JOKyMEHTE COBEPILAETCA YOCTOBEPUTEIbHAS HAITUCh HOTAPUYCOM UITU JPYTUM
JOJDKHOCTHBIM ~ JIMIIOM, HMEIOIIMM IIPaBO COBEPIIATh TaKO€ HOTapUAIbHOE
JICHCTBHE.

B 3akoHe ycraHoBieHa 00s3aTEIBLHOCTh MPOCTON MUCbMEHHOM (DOpMBI IS

oeJIoro psaaa CACIOK. K HuUM oTHOCATCS:
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1. Choenku OpUAMYECKUX JIUIT MEXITY cO00 U ¢ Tpakmaanamu. [Ipu sTom, Tak
KaK peyb HJeT 00 0053aTeIbHOM YYacCTHUHU B TaKMX CAENIKaX JIFOOBIX FOPHINYECKIX
JIU11, UMEIOTCS B BUJly HE TOJIKO TOCYIAPCTBEHHbBIE, HO U MyHUIIUTIATbHBIE, & TAKKE
YaCTHBIC OpraHU3allUH.

2. Caenku rpaxkaaH MKy coOOM Ha CyMMY, MPEBBIIAIONIYIO0 HE MEHEE YEM B
JIECSATh pa3 yCTAHOBJICHHBIN 3aKOHOM MUHUMAJIbHBIN pa3Mep OruiaThl TPy/a.

3. IlpenyCMOTpEHHBIE 3aKOHOM CJICJIKHA, HE3aBUCHUMO OT TOrO, KTO B HHUX
y4acTBYeT U KakoBa ux cymma. K aToi rpyrmie MoKHO OTHECTH JOTOBOPHI MPOIAKU
HEJIB>KMMOCTH, MPOJAXH MNPEANPUSTHS, apeHIIbl Ha CPOK 0OoJiee rojia, apeHabl
3MaHUS WM COOPYXKEHMS, KPEAUTHBIA JOrOBOp, COIJIAIEHWE O 3ajore,
MOPYYUTEIBCTBO, 3a4aTOK U JPYTHE.

Hotapuanehas ¢opma oTIMyaeTcss OT MPOCTOW MUCBMEHHON (hOPMBI TOJIBKO
TEM, YTO CIIEIIMAIBHO YIIOJHOMOYEHHOE JOIKHOCTHOE JIUIIO - HOTAPUYC COBEPIIIAECT
Ha T[HCHbMEHHOM JIOKYMEHTE YJIOCTOBEPUTEIbHYIO HaAnuch. B ciyyasx,
MPEAYCMOTPEHHBIX 3aKOHOJATEIbHBIMU akTaMu Poccuu, ya0CTOBEpUTENbHbBIC
HAJIIIMCH BIIPABE COBEpIIATh U MHBIE JOJDKHOCTHBIE JIMIA: KOMAHIUPbl BOMHCKHUX
4acTei, KOHCYJIBI U T.]I.

JIoTOBOpBI, 3aBElIaHUsl WU JPYyTrH€ JOKYMEHTBhI, B KOTOPBIX H3J1araercs
COJIepKaHHE CAEIIOK, YAOCTOBEPSIEMBIX B HOTAPHAIBHOM MOPSIAKE, IPEACTABISIOTCS
HOTapuycaMm HE MEHEE UYeM B JIBYX dK3EMIUISIpax, OAUH U3 KOTOPHIX B 00s3aTEILHOM
MOpsiAKE OcCTaeTcss B JAenax Horapuyca. Bce 53K3eMIUsipbl  JOKYMEHTOB
MOAMUCHIBAIOTCS YYaCTHUKAMMU CHCJIKH, W Ha HUX HOTAPUYCOM YUYUHSETCS
yAOCTOBEpUTEbHAS HAAMUCH. 110 KeTaHWI0 YYaCTHUKOB CHCJIKU KaXXJIOMY W3 HHUX
BBIJIAETCS 110 OAHOMY 3K3EMIUISIPY YAOCTOBEPEHHOTO JOKYMEHTA.

Hortapuycel  00si3aHbl  pa3bsICHUTh CTOPOHAM CMBICI W 3HAYCHHUE
MPEACTABICHHBIX WUMHU MPOEKTOB CHEJIIOK U IMPOBEPUTH, COOTBETCTBYET JIM HX
COJIEp’)KaHHE JIEUCTBUTEIbHBIM HAMEPEHUSIM CTOPOH M HE MNPOTUBOPEUUT JIU
TpeOOBAHMIM 3aKOHA.

Kpowme Toro, HoTapuyc 00s13aH pa3bSICHUTH JIMIIAM, COBEPIIAIOIINAM CJIETKY, €TO

IIpaBa, O6$I3aHHOCTI/I, OTBCTCTBCHHOCTH u IIOCJICACTBUA COBCpIIaACMOro
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HOTApPHAJIBHOTO JIEHCTBUS. DTU O0S3aHHOCTH BO3JI0KEHBI HA HOTapuyca AJisl TOro,
YTOOBI IOpUINYECKAs] HEOCBEIOMIICHHOCTh OOPATHBIIMXCS K HEMY JIMI[ HE MOIJIa
OBITh UCIIOJIB30BaHa UM BO BpPE/I.

B 2010 rony A. npoxana K. npuHaanexamuii €ii Ha mpaBe COOCTBEHHOCTH JIOM.
B 2012 rony ona oOparuiiach B CyJ ¢ MCKOM O MPHU3HAHMM JIOTOBOpa KYILIH-
IPOJAXH 3TOr0 JOMa HEICHCTBUTENBHBIM, CChUIASCh Ha ciuenyromee. [lpu
oopmileHHN CHENKU y HOTapuyca OHa Oblia yBepeHa, UTO 3aKIIYaeT JOTOBOP
KYIUIU-TIPOJaXkH C YCIIOBHEM MOKU3HEHHOTO coniepkanus, K. o0s13anace coaepxarb
€€, M 3TO UCIIOJIHSUIIA B TEUEHUE TPEX JIET, HO 3aTEM Y HUX UCIIOPTHIINCHh OTHOLIEHUS,
€l CTajo M3BECTHO, YTO OTBETUMLA €€ OOMaHyJja, 3aKJIIOYHMB JOTOBOP KYILIU-
npoAaxku 0e3 yCI0BHsI MOKU3HEHHOTO COJIEP KAHUS.

PemienneM cyaa mepBoil MHCTAHIIMU UCK A. OBLI YyJIOBJIETBOPEH, JTOTOBOP
KYIUTU-TIPOAAKH NTPU3HAH HEJIEHCTBUTEIBbHBIM.

VYKa3zaHHOE pEIICHNE, a TAK)KE ONPEJCICHUE Cyla KaCCAllMOHHON MHCTAaHLINH,
KOTOPBIM PEILLIEHUE OCTaBIIEHO 0€3 n3MeHEeHus1, OTMEeHEeHbl Cy1e0HOM KOJTIErnei mno
rpaxxaaHckuM Jenam BepxosHoro Cyna P® o ciieyrommm OCHOBaHHUSM.

VY oBieTBopsis UCK A., CyJl HA OCHOBAaHHWM MOKA3aHWN CBHUACTEIEH MPU3HAI
YCTaHOBJIEHHBIM, UTO UCTHIIA OblJIa BBEJCHA B 320y I€HHE O MIPEeIMETE 10r0BOPA,
IIOCKOJIBKY CUMTAJIA, YTO 3aKJIFOUEH JI0TOBOP KYIUIM-TIPOJAXKH JOMA C YCIOBUEM €€
TIOYKU3HEHHOTO COEpKaHus’,

OnHako 3T BBIBOJBI Cyia IPU3HAHBI HENIPABUIIbHBIMU.

B coorBercTBun co cr. 432 'K P®D noroBop cumrtaercs 3aKIHOYEHHBIM, €CIIU
MEXIy CTOpOHamMH, B TpeOyemMoill B MOJJIeKAIIUX clydasX (popMe, HOCTUTHYTO
COIJIAIIEHHE 110 BCEM CYILIECTBEHHBIM YCIOBHSAM JOTOBOPA.

Kak ycraHOBIE€HO CyAOM, MEXAY CTOPOHAMHU 3aKJIIOYEH JOTrOBOpP KYIUIM-

npoJaaxm 3CMCJIBHOTO y49aCTKa C HaxoOAIIUMHUCA Ha HCEM 00BbEeKTaMU

NocraHosnexune Mpe3sngnyma BAC PO ot 14 nions 2013 r. N 1173/13 // BectHuk BAC P®. 2013. N 11. M3BneyeHue.
B KH.: Cnopbl 0 NPU3HaHUN CAENKM HeaelcTBuTenbHol: C60pHUK AoKymeHToB / Moa pea. Tuxomuposa M.IHO. M.,

2013. C. 160 - 162.
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HEJIB>KMMOCTHU. B HEM HET yKa3aHusl O MpoJa)xe JoMa C YCIOBUEM MOKU3HEHHOTO
coaepkaHusl TmpoaaBla. JloroBop MOANMCAH MNOPOJABUOM M MOKYIATEIEM,
YIOCTOBEPEH HOTAPUYCOM U 3apeructpupoBan B bTU.

CornacHo TMOKa3aHUSIM HOTapuyca, YAOCTOBEPHUBIIETO JOTOBOP KYIUIU-
MPOJIaXH, TaHHBIM B CYZ€OHOM 3aceaHHM, 3aKJIFOUEHHBIM MEXAY CTOPOHAMU 10
JIeJTy JOTOBOPOM HE IMPEyCMaTpUBAIOCh YCIOBUE O MOXU3HEHHOM COJIEPKAHUU
MPOJIaBIa, JOTOBOP 3a4MTaH UCTUIIE, OHA MOATBEPANIIA (PAKT MOJIYUEHUS €10 JICHET
3a JIOM.

BriBoasl 0 ToMm, uto K. BBena B 3a0iyxjeHue A. OTHOCUTEIBLHO MpeaMeTa
noroBopa ((pakThuecku MEXIy CTOpOHaMU ObUT 3aKIIOYEH JOTOBOp KYIUIH-
MPOJIaXXU C YCJIOBHEM IOXXU3HEHHOTO COJEpKAHUs MPOJaBlia), MUChbMEHHBIMU
JIOKa3aTEIbCTBAMH 10 JIEJTY HE MOATBEPK/ICHBI.

Cornacao cr. 162 T'K P® nHecobmoneHre NpocTOl MUCHMEHHOW (OPMBI
CHEJIKY JIMIIAET CTOPOHBI IpaBa B CIIy4yae CIOpPA CChUIAThCA B MOATBEPXKICHUE
CHEJKM M €€ YCIOBHM Ha CBUJIECTEIBCKUE MOKA3aHUSA, HO HE JIMIIACT UX MpaBa
MPUBOJUTH MUCbMEHHBIE U IPYTHE JI0KA3aTEIbCTBA.

Cyn xe caenan cBOi BBIBOJ, OCHOBBIBASICh TOJILKO HA TOKA3AHUSX CBUJIETENIEH.

A. B cuny cT. 56 I'TIK P® nomxkHa 10Ka3aTh, YTO JOTOBOP KYIUTU-TIPOJAKH
JIOMa 3aKJII0YEH C YCIIOBUEM MOKU3HEHHOTO COAEpKaHUs MPOaBLA; IPU 3TOM €
HEO0OXOJIMMO TMPEJICTaBUTh MUCbMEHHBIE J0KA3aTEIbCTRA.

Hekoropsle caenku TpedyroT rocyaapcTBeHHOM peructpaiuu. [Ipexnae Bcero
CIeAyeT CKa3aTh HECKOJIBKO CJIOB O IIPAaBOBOM 3HAYEHUHM TOCYJIAapCTBEHHOMN
perucTpanuy  caenku. locymapcTBEHHass peructpanus, B OTJIMYHE OT
HOTApUATLHOTO yJIOCTOBEPEHHUS CIEIKH, HE SBIISIETCS HEKOU CcrieinaibHON (opMoi
CHEJIKU, KOTOPYIO CTOPOHBI MOT'YT BBIOMPATH 10 CBOEMY YCMOTPEHHIO, XOTS ObI TIO
3aKOHY Takas (opma u He TpeboBanach. ['ocymapcTBeHHAs] PErHCTPalUs CACIKU
SBIIIETCS] CIEUAIBHOW CTaJIMEN, 3aBEPIIAIONICH MPOLECC COBEPIICHUS CHCIKH.
Takast crtagusi sBJISICTCS HEOOXOAWMOW JHIIL B CiydasX, HPEAyCMOTPEHHBIX
3akoHOM (cT. 164 'K P®). Mexny TeM BCTpPEHarOTCs ClIydad, KOIJa CTOPOHBI

BKJIIOYAIOT B JIOTOBOP, TOCYAApCTBEHHAS PETHCTPaLldg KOTOPOTO HE MPEyCMOTpEHA
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3aKOHOM, YCJIOBHE€ O BCTYIUIECHHMM €r0 B CHJIYy C MOMEHTa TrOCYJapCTBEHHOU
perucTpanMu U OOpamfaloTcss B OpraH IOCTUIIMH C TPeOOBAaHWUEM IPOU3BECTH
pEeTUCTpaIuIo.

O0s13aTeTbHOCTh TOCYAAPCTBEHHOW PETUCTPAITH TTPEAYCMOTPEHA IS CIEIIOK
C 3eMJIell W JpyruM HEIBWXUMBIM HMyIIeCTBOM. CIEIKu C HEABWKUMBIM
MMYILIECTBOM COCTAaBJAIOT 3HAYUTEIBHYIO M, TMOXAIYHA, CONPSHKEHHYIO C
HanOOJIBIITUM PUCKOM YaCTh POCCUMCKOTO TPpaKIaHCKOTO 000poTa. Takasi cuTyarus
0o0yCJIOBJIEHA, C OJIHOW CTOPOHBI, BOBJICUEHHEM B 0OOPOT BCE OOJIBIIETO YHCIA
O0OBEKTOB HEIBIKHMOCTH M €ro HWHTEHCHU(UKAIMEH U, C APYrod CTOPOHHI,
OTHOCHUTEJIbHOM HOBHU3HOM, CJIO0XHBIM COCTaBOM W HEAOCTATOYHOM SICHOCTBIO
3aKOHOJIaTEJILCTBA, YCTAHABJIMBAIOIIETO MPABHJIA PETUCTPALUMN CHECIOK C TaKUMU
00OBEKTaMH U MPaAB HA HUX.

Jlasiee ocTaHOBUMCS HA BOMPOCAX, KACAOIIUXCS COCTaBa 3aKOHOAATENIBCTBA O
pETUCTpAIlMUA TIPaB HAa HEABMWKUMOCTh. J[€J0 B TOM, YTO OpraHbl YIPABICHUSA
cyObekToB P® u opraHbl MECTHOTO CaMOYIpaBi€HUS BCErJa MPOSIBISIU
3aCIYKUBAIOLIYID JIYYIIETO TMPUMEHEHUS AKTUBHOCTH B HOPMOTBOPYECTBE,
3a4aCTyIO BBIXOJIS ITPU ATOM 3a MIPEJEIIbl UX KOMIIETCHIIUU.

Hanbomnee gacTo 310 MposBIAIOCH B MPUHYKJISHUH K PETUCTPAIMK IOTOBOPOB
apeHIbl 3JaHUN M COOPYXKEHHH, 3aKIIFOUYCHHBIX Ha CPOK MEHEE Iojla, XOTs TaKhe
JIOrOBOPBI, HE TMOJUIeKAT TOCYHAPCTBEHHOW perucrpauud. Mexny TeMm
Koncrutymus PO u I'K #e Hagenstor cy0bekThl Poccuiickoit deneparuu npaBom
M37aBaTh HOPMATUBHBIE AaKThl IO BOINPOCAM OMNPEAECICHHUS Kpyra MnpaB Ha
HEJIBIDKMMOE HMMYIIECTBO U BHUJOB CIIEJIOK C HUM, MOJJICKAIIUX O0O0s3aTebHON
rOCYJJapCTBEHHOW PETUCTpAIlMU, IOCKOJIbKY corjlacHo Kouctutynuun PO
rpaXXJaHCKOE 3aKOHOJIaTENIbLCTBO HAXOAUTCS B BesieHuu Pocculickon denepanuu, a
['paxxnaHCKMi KOAEKC yCTAHABIMBAET, YTO TOCYIAPCTBEHHAS PETUCTpals paB HA
HEJIBUKAMOE HMMYILIECTBO M CIEJIIOK C HUM OCYILIECTBIISIETCA TOJIBKO B CIIy4asX,
Korja Takas perucrpanus npeaycmorpera 'K v unbiMu gpegepaibHbIMU 3aKOHAMMU.
[ToaTOoMy MOA00HBIE HOPMATHUBHBIE AKTHI HE TIOITIEKAT MPUMEHEHHUIO CY/ITaMU B CHUITY

ux nportuBopeunst Hopmam ['K.
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ApOuTpaXkHbIi1 CyJI YyKa3ajl, 4YTO B COOTBETCTBUM C YHOMSHYTBIMU
HOPMATUMBHBIMM aKTaMu B EIWHBIA TOCYyJapCTBEHHBIM PEECTP IpPaB BHOCITCS
3alMCHU O TOCYJapCTBEHHON PErMCTPALMH CIAEIOK C HEJBUKUMBIM MMYILECTBOM U
pPErHCTPAallMOHHBIE 3allUCH O MpeKpamieHuu caeyok. Cyl TakKe OTMETHJI, YTO
EnuHbIli TOCyIapCTBEHHBIN pEeECTp MPaB JOJDKEH COAEPKATh HE MPOTUBOPEUYALUE
JpyT OpyTy pPEerUCTPAllMOHHBIE 3alMCH O MpPaBax HAa HEABM)KMMOE UMYLIECTBO, 00
OOpPEeMEHEHHUAX ITUX MPaB U O CACNKAX C TAKUM HUMYIIECTBOM, a HAIIUYUE B 3TOM
peecTpe Mpas 3alKUCH O 3apETUCTPUPOBAHHOM J0TOBOPE KYIUIM-IIPOAAKHA KBAPTHPHI
IPEIMATCTBYET, 10 MHEHHUIO CYJa, COBEPLICHHUIO 3alIMCH O PETHCTPALMH HOBOTO
JIOTOBOpa KYIUIM-TIPOJAXKHU TOM K€ KBAPTUPHI, 3aKIFOYEHHOTO TEM KE MPOJABIIOM,
70 T€X TOp, MOKa perucTpalroHHas 3anuch 0 0ojiee paHHEM JOroBope He Oyner
[oramieHa 3alucbhl0 O MPEKPAlICHUH YIOMSHYTOTO JOTOBOpa BBHIY €TI0
pacTop:KeHUsA, 0TKa3a OT HEro OJHOW M3 CTOPOH WM NPEKpalleHus 10 APYyTrUM
OCHOBaHMIM. OCHOBBIBasICb HAa TAaKOM ITO3WLHH, CYJ CYEN, YTO YUYPEXKICHHE
FOCTULIMY IIPABOMEPHO OTKA3aJI0 CTOPOHAM HOBOT'O JOTOBOPA KYIUIIU-TIPOJIAKH B ET0O
rOCYJapCTBEHHOM PEruCTpaliy, U B YAOBICTBOPEHUN UCKA OTKA3al.

Jlenenue caenoK Ha BHJIBI MOKET ObITh MIPOU3BEIAEHO UCXO/ U3 HECKOJBKUX
IIPU3HAKOB.

1. B 3aBucMMOCTM OT 4YMCla YYacTBYIOIIMX CTOPOH CHEIKH MOTYT OBITh
paszJiesieHbl Ha OTHOCTOPOHHUE CAEIIKH (/151 COBEPILIEHUSI KOTOPBIX B COOTBETCTBUU
C 3aKOHOM, UHBIMU MPABOBBIMHM aKTaMHU WUJIM COTJIAIlIEHUEM CTOPOH HEOOXOJUMO U
JIOCTATOYHO BBIPAXKEHUS BOJIU OJTHOM CTOPOHBI (COCTaBJICHUE 3aBEUIaHUs, OTKAa3 OT
HAaCJEe/ICTBa, MPUHSATUE HACJEICTBa, BblAa4a JOBEPEHHOCTH)); JBYCTOPOHHHUE
(B3auMHBIE) CAENKU (A7 COBEPUICHHS KOTOPhIX HEOOXOAUMO BBbIpAKEHHUE
COrJIaCOBAaHHOM BOJIM KaXKJOM M3 JBYX CTOPOH, TO €CTh HEOOXOJIMMO COBIAJCHHE
JBYX BCTPEYHBIX BOJIEU3BABICHHI), MHOTOCTOPOHHHUE CHEIKU (YUCIO CTOPOH B
KOTOPBIX M, CJIENOBATEJIBHO, YUCJIO COTJIACOBAHHBIX BOJICU3BSBICHUM HE MOXKET
OBITH MEHEE TPEX).

[Ipy OIHOCTOPOHHUX CHAENKax OJHAa CTOPOHA MOXET ObITh IpeAcTaBlieHa

HECKOJIbKUMH JIMIIaMH (HCCKOHBKO rpaxxaad, BeIJAOIUX JOBEPCHHOCTh, HCCKOJIBKO
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IOpUJIMYECKUX JIUI], OTKA3bIBAIOIIMXCS B JOMYCTUMBIX CIy4dasX OT HUCIOJIHEHUS
JIOTOBOPA, U T.1.). B 3TUX cilydasX HECKOJBKO JIMIL[ pacCMaTpUBAIOTCA KaK OJHA
CTOpPOHA, CIEN0BATEIBHO, CAECIKA OCTAETCA OJHOCTOPOHHEM.

[Ipy ABYCTOpPOHHMX CcHEJIKax Kaxdas U3 JABYX CTOPOH MOXKET OBITh
MPE/ICTaBIICHA HE OJIHUM, a HECKOJbKUMHU CyOBEKTaMH, HO BCE OHU COCTABJSIOT
JIMIIb OAHY CTOPOHY (MHOXKECTBEHHOCTh CYObEKTOB Ha OJTHOM MJIM 00€UX CTOPOHAX
caenku). I[Ipy MHOTOCTOPOHHEW CHENKE BOJISI KaXXJAOW W3 HECKOJIbKUX CTOPOH
JOJDKHA OBITh HampaBlieHa Ha JOCTIKEHHE OOIed i BCeX CTOPOH IIEJH.
[IpuMepoM MHOTOCTOPOHHEH CHEIKHM MOXKET CIYXKUTbh JOTOBOP IPOCTOTO
TOBAPUILIECTBA (JIOTOBOP O COBMECTHOM JI€SITEILHOCTH).

2. B 3aBHCHUMOCTH OT TOrO, HNPEIYCMATPHUBAET JU CHECIKA WA IO3BOJISET
OINPEJENNTD JACHb €€ UCIIOJHEHHS U HET, CACJIKK MOTYT OBITh CPOYHBIMU (UMEETCS
npsIMOE TMPETyCMOTPEHUE WCIIOJIHEHHSI OJTHOM WIJIM HECKOJIbKUX OO0S3aHHOCTEH U
UCIIOJTHEHUE OCTAJIbHBIX OOSf3aHHOCTEH MO CHAENKE U, CIEJ0BaTeIbHO, €€
MpeKpaileHre) U O0ecCpOoYHbIMU (B KOTOPBIX HE MpeaycMaTpUBacTCs CPOK €€
VCIIOJTHEHUS M HE COJIEPKUTCS YCIIOBHM, MO3BOJIIOIINX OMPENEIUTh 3TOT CPOK).

3. 1o mpu3HaKy HaCTYIUJICHHS MPABOBBIX MOCIEACTBUM CIICJIKH B 3aBUCUMOCTH
OT OIpPENETICHHOI0 O0CTOATENbCTBA (YCIOBUS) CACIKH Pa3lelisiioTCs Ha YCIOBHBIE
(mpaBa 1 0053aHHOCTH €€ YYAaCTHUKOB BO3HUKAIOT WJIM TMOJJIEKAT MPEKPAIICHHIO,
€CJIM OMNPEJEICHHOE OOCTOSITENIbCTBO BO3HUKHET) M OE€3YyCIOBHBIE. Y CIOBHBIE
CHEJIKM, B CBOI OYEpElb, Pa3lEsAIOTCS HAa COBEPIICHHBIE MOJ OTJIaraTejbHbIM
(CTOpPOHBI MOCTAaBUJIM BO3HUKHOBEHHME NPAB U OOS3aHHOCTEH B 3aBUCUMOCTH OT
00CTOSITENBCTBA, OTHOCHUTEIIBHO KOTOPOTO HEW3BECTHO, HACTYNUT OHO WU HE
HACTYIIUT) WM TOJ, OTMEHUTEIbHBIM (CTOPOHBI CTaBSIT NPEKpAICHHE IpaB U
00s13aHHOCTE MO CHAEJIKE B 3aBHCHUMOCTb OT OOCTOSITENBCTBA, OTHOCHUTEIHHO
KOTOPOI'0 HEU3BECTHO, HACTYNIUT OHO WJIM HE HACTYIIUT) YCIOBHUEM.

4. B 3aBUCUMOCTH OT TOT'0, MOKET JIU CHEIKA OBITh JEHCTBUTEILHON TOJBKO
IIPU HAJIMYUU €€ MPABOBOI0 OCHOBAHUS UM HE3aBUCUMO OT 3TOT0, CACIKH JACNATCA
Ha Kay3aJibHble (AEHCTBUTEIBHOCTh CAMOW CHEIKHA CTABUTCS B 3aBUCHMOCThH OT

HaIn4usa €€ OCHOBAaHUs, COOTBETCTBHUA CACIKHU TOU ey, paanu KOTOpOﬁ OHa JOJDKHAa
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OBITh COBEpILIEHA) M A0CTpaKTHBIE (OCHOBaHHE OTCTYMAET Ha BTOPOI! MJIaH, MOATOMY
MOPOKH, CBOMCTBEHHbIE OCHOBAHUIO CHETKHU, WM JIaXXe UX MOJTHOE OTCYTCTBUE HE
MO3BOJISIOT MTPU3HATH TAKYIO CIIEIKY HEACHCTBUTEIHHOM).

CornacHo 3TOMYy KpPUTEPUIO KPYITHON OyIET SBJISITHCA CHEJKA WM HECKOJIBKO
B3aMMOCBSI3aHHBIX CJICJIOK, CBSI3AHHBIX C Pa3MEIEHWEM OOBIKHOBEHHBIX aKIUN
J1M00 TMPUBUIIETUPOBAHHBIX AaKIMWA, KOHBEPTUPYEMBIX B OOBIKHOBEHHBIE AaKIIWH,
COCTABISIIONIMX Ooyiee 25 TPOIEHTOB paHEE Pa3MEIICHHBIX OOIIECTBOM

OOBIKHOBEHHBIX aKI[HIA.
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I'nmaBa 3.HeaelicTBUTEIBLHBIE CAEJIKH

3aKOH HE JaeT IMOHATUS HEICUCTBUTEIBHOM CJHCIKH. Takoe IIOHITHE
BBIPA0OTAHO B TCOPUH TPaBa M 3BYUHUT CISAYIOITUM 00pa3oM.

HenelicTBUTETbHBIMU ~ CACIKAMHU  SBJISIFOTCS  JEHCTBUS  (UBHYCCKUX W
IOPUANYECKUX JIMI, XOTS W HaIpaBJICHHbIE HAa YCTAaHOBJICHUE, WU3MEHCHHE WU
MpEeKpalieHue TPakKJAHCKOTO IIPABOOTHOIICHUS, HO HE CO3JAIOIIUME OATHUX
MIOCJICJICTBUNA BCIIEACTBHUE HECOOTBETCTBHSI COBEPIICHHBIX EUCTBHUI TPEOOBAHHSIM
3aKOHa.

Camo noHsTHe "HENEUCTBUTENBHON CIEIKH" HE ABIISETCS OOLIECTPU3HAHHBIM.
HexoTopbie aBTOpHI BBICKA3bIBAIOTCS, OTHOCUTEIBLHO TOTO, MOXKHO JIM BOOOIIE
TOBOPUTh O HEICHCTBUTEIBHOM CHENKEe: "€CJIM CIeJIKa HEIeMCTBUTEIbHA, 3HAUNT
CIEJIKU HET, €CIIU K€ C/IeJIKa CYIIIECTBYET, OHA HE MOXKET ObITh HEICHCTBUTEIIHHOM".

HeneicTBUTEIBHOCTD CASIKHA O3HAYACT, UTO JICHCTBUE, COBEPIIICHHOE B (hopMme
CICNKH, HEe 001a1aeT KaueCTBaMU PUANIECKOro (akTa, CIOCOOHOTO MOPOAUTH T

MMOCJICACTBUSA, HACTYIUICHHA KOTOPBIX KCJIAIN Cy6’BCKTBI.

Ecnu B cyne BO3HHMKAeT Cop O TOM, YTO CJEIKa COBEpIICHA MO/ BIUSHUEM
oOMaHa €O CTOPOHBI OJHOTO M3 CYOBEKTOB, TO OHa MOXKET OBITh IpPU3HAHA
HEJICHCTBUTEIHLHON HE cama Mo cede, a TOIBKO MPHU TOKa3aHHOCTH JE(PEKTHOCTU
BOJIM CYOBEKTa, CYMTAIOIIETO CE0s1 0OMaHyTHIM.

HeneticTButensHOi MOXKET OBITH MpU3HAHA JIUIIH YaCTh CACIKHU, €CITU MOKHO
MPEANOJIOKUTh, 4YTO CHAelKa Obula Obl coBepiieHa W 0e3 BKIIOYCHUS
HEJICICTBUTEIBLHON €€ YaCTH.

Tak, 1Ji1 AByCTOPOHHUX U MHOTOCTOPOHHUX CHEJIOK 3TO MPUMEHUTEIBHO TTPU
HaJIMYUU TaKUX YCJIOBUM, KaK:

a) OTCYTCTBHE€ 4YaCTU CHECIKM HE NPEMATCTBYET MPU3HAHUIO CHEJIKU B
OCTaJILHOM €€ YacTh COBEPIICHHON (0OOBEKTUBHBIN KPUTEPUH);

0) CTOPOHBI B MOMEHT COBEPILICHUS CIACIKU ObUIM OBl COTJIACHBI COBEPIIUTH
CENIKYy 0e3 BKIIIOUCHUS €€ HEACHCTBUTEIHHON YaCTH (CYObEKTUBHBINA KPUTEPHIL).

JI71s1 OTHOCTOPOHHEHN CACIKU JOCTATOYHO HAIMYHUS CYOBEKTUBHOTO KPUTEPHUSI.
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Hannune o0beKTUBHOTO KPUTEPHS MIPEATOoIaraeT, YTo TaKas 4acTh CICIKU HE
JIOJKHA OTHOCUTBCSI K YUCITY €€ CYUIECTBEHHBIX YCIOBUM, T.K. JUISl 3aKIHOUYEHUS
JIOTOBOpa  HEOOXOJMMO JOCTHKEHHWE CTOPOHAMH COTJIAIIGHWS TI0 BCEM
CYILIECTBEHHBIM YCIIOBUSIM JJOTOBOPA U OTCYTCTBHE COTJIAIICHUSI XOTSI ObI 10 OJTHOMY
W3 HUX MPUBOJUT K MPU3HAHUIO JOTOBOPA HE3AKIIOYEHHBIM.

NHoe 1onoXeHHWEe BO3HUKAET MpPU HEJICUCTBUTEILHOCTH OJHOTO U3
CYILIECTBEHHBIX YCIIOBHI JOTOBOpa, TaK KaKk HE3aBUCUMO OT HaMEpPEHUU CTOPOH
HEJICCTBUTEIBLHOCTh COIVIAIIEHUSI 1O CYIIECTBEHHOMY YCIOBHMIO JIOTOBOpa HE
MO3BOJISIET CYUTATh €T0 3aKJIFOUEHHBIM, CIIEIOBATEILHO, TOTOBOP B 1IEJIOM OKaKETCS
HEJICHCTBUTEIIbHBIM.

OcrmiopuMasi cieiKa /10 BBIHECEHHS CYyJIeOHOro pPEIICHUS O IMPU3HAHUM €€
HEJICUCTBUTEILHON CO37aeT TpaxJaHCKUE TMpaBa M OOS3aHHOCTH IJisd €€
YYaCTHUKOB, HO 3TH MPABOBbIE MOCJICACTBUS HOCAT HEYCTOMYMBBINA XapakTep, T.K. B
oOmeM ciiydae oHa OyJeT IMpH3HaHA CYJAOM HEJACHCTBUTCIBHOM C MOMEHTa ee
COBEpIICHUS.

IIpu3HaHue CAEIOK HEACHCTBUTEIBHBIMU HMEET CBOM IMPOLECCyalbHbIC
OCOOEHHOCTH.

OO6pamenue B cya ¢ TpeOOBaHHMEM O MPU3HAHUK OCHOPUMOM CIICITKH
HEJCHUCTBUTEIIBHOM W O TMPUMEHECHWH IIOCJICACTBUA HEACHCTBUTEIBHON CHCIIKH,
KaK OCIIOPUMOM, TaK U1 HUYTOKHOM, MOKET ObITh OCYIIIECTBIICHO B MpeJesiax cCpoka
uckoBoM maBHOocTH. Ocmopumas cjaelka MOXKeT OBITh NMpU3HAHA CYJIOM
HEJICUCTBUTEILHON B TEUEHHME OJHOTO TOJla CO JIHS, KOTJa JIMI0 y3HAJO0 WU
JTOJDKHO OBbUIO  y3HAaTh 00 0OCTOSITENbCTBAX, SIBJISIFOIIUXCS.  OCHOBAHUEM
HEJICHCTBUTEILHOCTH CACIKH. OTO OONMU TOPSJOK Hayajga TEUYCHHS CpOKa
MCKOBOM JaBHOCTU. JIJIsI CHAENOK, COBEPILICHHBIX MMOJ] BIUSHUEM HACWIMS WU
YIPO3bl, 3aKOH YCTAHABIMBAET CIIEHUAIIbHBINA MOPSIIOK UCUUCIICHUS CPOKA HCKOBOM
JTAaBHOCTHU, €€ T€YCHHE HAUMHAETCS CO JIHS, KOT/1a MPEeKpaTUIoCh AeHCTBHE HACUIIAS
uiau yrposbl. Jloruka 3akoHOJATeNsl BIIOJHE MOHSTHA: TOCKOJIBKY HACUJINE WU
yIrpo3a OKa3ajlau CTOJIb CUIBLHOE BIUSIHUE, YTO MPUBEIHU K 3aKIIOUCHUIO CIICIKH, TO

¢Ba JIM MOXXHO paCCUMUTBIBATL, YTO I'pa’XIaHNH PCIIUTLCA OCIIOPUTL 3Ty CACJIKY B
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Nepuo, OoKa HACUJIME WJIU YIpo3a MPOI0JKAIOT CBOE AeiicTBre. B mpeaenax Toro
K€ TOJMYHOTO CpPOKa MOKET OBITh 3asBJIEHO W TpeOOBaHWUE O NPUMEHEHUU
MOCJEACTBUN HEEUCTBUTEIBHOCTHA OCIIOPUMOM CHENKHU.

I'paxkmaHCckuil KOJEKC 3aKperuisieT o0lue MOJ0XKEHUsI O MOCIEACTBUAX
HEJICUCTBUTEIBLHOCTU caenku. Chenka HE BJICYET IOPUIAYECKUX MOCIEACTBUN
KpOME TE€X, KOTOPBIE CBSI3aHBI C €€ HENCUCTBUTEIBHOCTBIO, U CHEIKA CUUTACTCS
HEJICHCTBUTEILHON HE C MOMEHTA YCTAaHOBJICHHSI WJIM TpHU3HAHUSA 3TOro (axra
CyIOM, 2 C MOMEHTA €€ COBEPILECHHUS.

[TosToMy mnpaBOBbIE MOCIEACTBUSL JAHHOM CHCJIKUA MPUMEHSIIOTCS K
JIEUCTBUSM YYaCTHUKOB CIICJIKH, IPOU3BEICHHBIM C MOMEHTA €€ COBEPIICHUS 0
BBIHECEHUSI CYJOM COOTBETCTBYIOIIETO PELICHUSI, M MOTYT PaclpOCTPAHATHCS Ha
JEUCTBUS, KOTOPBIE €I1I€ HE MPOU3BEICHBI OJJTHUM U3YYACTHUKOB CJICTKH.

JIns  MOCHEACTBU  HEKOTOPBIX  BUIOB  HENECUCTBUTEIBHBIX  CHEJIOK
MIPUMEHSIIOTCS] HHBIE ITPaBUIIA:

a) OJHOCTOPOHHSII PECTUTYLMs, TMpPEANnoJarariias BOCCTAHOBICHHE B
MEPBOHAYAJILHOM COCTOSIHUM JIMIIb HEBUHOBHOM CTOPOHBI ITyTEM BO3BpAIlCHUS
ATON CTOPOHE MCIIOJIHEHHOTO €I0 IO CJACJIKE M B3bICKAaHWE B JOXOJ rOCyaapcTBa
IIOJIy4eHHOI0O BUHOBHOW CTOPOHOM WJIM MPUYUATABLIETOCS JTOM CTOPOHE B
BO3MENUIEHUE UCTIOJHEHHOTO €10 10 CHEJKE;

0) HeJOMyIIEHUE PECTUTYIMH, T.€. B3bICKAHHE B JIOXOJl FOCYIapCTBa BCETO
MOJYYEHHOTO CTOPOHAMH MO CIIENIKE W B CIy4Yae HUCIOJHEHUS CHEIKA HE BCEMU
CTOPOHAMH MPUUYUTABIIETOCS K MOTYUYCHHUIO.

K mnocnenctBusiM HEAEHCTBUTENBHOCTH CHEIKM B OTHOIICHUM BO3Bpara
WCITOJIHEHHOTO TI0 HEl B TIOJIHOM 00BbEeMe MPUMEHSETCS MPAaBWIO O BO3MEIICHUHU
npuoOpeTaTesieM NOTEePIEBIIEMY HEMOJIYYEHHBIX JOXO0B.

B ciywae JABYCTOpOHHEW pECTHUTYLMHM B OTHOIICHHMH BO3MEIICHUS
HETMOJIYYeHHBIX JIOXOJIOB KaXK/lash CTOPOHA HENCWCTBUTEIILHOW CIENKU OyneT
OJIHOBPEMEHHO U TIpuoOpeTaresieM, U MmoTeprneBuM. Bo3Melas HemoJiydeHHbIE
JI0XObI, IpHOOpeTaTeNh 00s13aH BO3BPATUTH WJIM BO3MECTUTDH MOTEPIICBIIEMY BCE

A0X0Jbl, KOTOPBIC OH M3BJICK WJIN JOJIZKCH OB U3BJICYD U3 DTOTO HMYIICCTBA C TOI'O
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BPEMCHM, KOTJa Yy3HaJI WIH JOJDKCH OBLI y3HaTh O HEOCHOBATEIbHOCTH
oOorarieHus.

Kpome OCHOBHBIX IOCIEACTBHI HEICHCTBUTEIBHOCTH CHCIKH, 3aKOH
NpeIyCMAaTPUBACT ¥ JIOTIOJHHUTENIbHBIC  HMMYIICCTBEHHBIC  IOCJICICTBUA,
3aKJIIOYAIOIIUECs B 00513aHHOCTH BUHOBHOM CTOPOHBI BO3MECTHUTh JAPYroil CTOPOHE

TTOHECEHHBIN €10 PeaIbHBIN yIIIepo.
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3aKII0OUYEHUE
B marmme BpeMs caenku nmpuoOpeTaroT akTyalbHOE 3HAYEHUE, TaK KaK 00bheM
U 3HAYMMOCTh C KaXJbIM TOJIOM BO3pacTaroT. HemaaoBakHOE MECTO JIOKHO

3aHHUMATh IIpaBoOBas IMPOCBCIICHHOCTD I'PaK/(aH I10 IIOBOAY COBCPIICHUA CACIIOK.

Tak kak B Hallle BpeMs MOSIBUJIOCH OOJBIIOE KOJUYECTBO YACTHBIX KOMITAHHUHN U
OpraHu3alyid, a TaKXKe JIML BCTYMAIONIMX BO B3aHMMOOTHOILIEHUE MEXAY HUMHU H
MeXIy coOOM, MPaBUILHOCTh COBEPIIEHUS CACIKHU C IOPUANUYECKON TOUKH 3PEHUS
npuoOpeTaeT O0JIBIION CMBICIT.

Tak kak Hame oOOLECTBO pa3BUBACTCS [0 MNPHUHIUMIIAM IPABOBOIO
rocy/apcTBa MPaBUIBHOCTh OQOPMIIEHMSI M COBEPIICHUS CHCJIOK MEXAY
AJIEMEHTaMH  MPABOOTHOLUIEHUH  CIOCOOCTBYET  Pa3BUTUIO  NPaBUIIbHBIX

06HICCTBGHHI>IX OTHOIIICHUM.

[Ipy »>TOM caenka BBINOJHSET HE TOJBKO (YHKUHIO OCHOBAaHUU
BO3HMKHOBEHUS, W3MEHEHUs WM [PEKpalleHuss TpPaXIaHCKUX NpaB U
00s3aHHOCTEW, HO M peryaupymoomyw ¢yHkuuo. Perynupyromas ¢(yHKIus
MO3BOJISIET YYaCTHUKAM CJEJIOK B YCTAaHOBJIIEHHBIX 3aKOHOM Mpejernax CO37aBaTh
JKeJTaeMble MpaBa U 00SI3aHHOCTH W UCTIONHATH UX. TemM caMbIM, JEHCTBYSI CBOEH
BOJIEM, YYAaCTHHK TpPaXXJaHCKOro 000poTa peajln3yeT CBOM COLHUAIbHO-
HKOHOMHYECKUE UHTEPECHI.

[leHHOCTP CHEIOK B TOM M COCTOUT, YTO OHHM BBICTYHNAIOT TEMHU
HEMHOTOYMCJICHHBIMA ~ MPABOBBIMU  KOHCTPYKLUHUSIMH, KOTOPbIE  MO3BOJISIIOT
VHAMBHUIYAJIIbHYIO BOJIIO TPeoOpa3oBaTh B IUIOCKOCTh HOPUIUYECKH 3HAYUMBIX
pemeHnii. OTUM U OOBSICHSETCS IIMPOKOE MCIOJIb30BAHUE CJIEJIOK KaK MPaBOBOU
KAaTerOpUH B IPakJIaHCKOM 000pOTe.

Crenku SIBISIIOTCSA OCHOBHOUM TIPaBOBOUM (hOpPMOIA, B KOTOPOM OIMOCpemyeTcs
OOMEH MEXy YYaCTHUKaMHU IPAKJaHCKOro 000poTa.

[Ipu 3TOM 0cO60€ MECTO 3aHUMAIOT TPeOOBAHUS, KOTOPbIE MPEABSBISAET 3aKOH
K JCHCTBUTEIBHOCTH CHEJIOK, OCHOBHBIMU U3 KOTOPBIX SIBJISIOTCS: COBEPLICHUE
CHEJIKM JIMIIOM, OOJaJaroluM JIOCTATOYHOM [1€eCIIOCOOHOCThIO; COOTBETCTBUE
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BOJICU3BSBIICHUS JIUIA €T0 JIEHCTBUTEIHLHON BOJIC; COOTBETCTBUE (POPMBI CIIETIOK
dbopme, mperyCMOTPEHHOM 3aKOHOM;, HETIPOTUBOPEUNE COJEPKAHUS CICIIKH 3aKOHY,

T.C. 3aKOHHOCTBb COACPKAHUA CIACIIKU.
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